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that the Plaintiff may qualify, bur nor 
increaſe a Tort; and therefore tho Treff- 
paſs would lie, yet it did not follow Tro- | 
ver: would nor, ſeems to be eſtablifhed. * | 
In Conſequence of which Trover is of- An Action 
een brought on Wrongs; for which Tret- 5 
P paſs was originally the only, and ſtill is the brougbt in 
more proper Action, of which many In- ſuch Caſes, 
tances will occur im our 3d Chapter. The 
Reaſon ſeems to be the great Latitude of ud br. 
giving moſt Things in Evidence on the 
General Iſſue in Trovers, which in Ac- 
tions of Treſpaſs muſt appear on the 
Pleadings, which has render'd e more 
eaſy to thoſe who are not verſed in that 
)%%ͤ ! Learn 
5 | 
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fined, 
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Trover de- 


verſion is 


the Gift of 


9 


Hands of the Defendant by Finding, te 
the end it might . upon the Re- 


Action, and not Detinue or Treſpaſs; 
ſe, as we have obſerved, by the old 
Law theſe Actions were propen Reme- 
dies for Injuries of ſeveral and diſtinqt 
Natures; tho' the Reaſon of alledging Wl 
the Trover in the Declaration is gone 
yet in this, and many other Caſes, t 
old Forms are till retained and uſed. 


becau 


3 


is become the common Remedy in moſt 


ty that finds them, this indeed. is a Vio- 


den en the en e 
Learning. Thus We may obſerve that 
this Action, originally deſigned: for the re- 
eoveri ng che Value of: Goods caſi ually loſt 


other Caſes; 'nay; tho' it was deſign'd to 
try the Right te Perſonal Things, yet ma. 
ny Inſtances will be found in che Sequel, 
where the Title to Land has been in 
Queſtion, and determined in this perfonal 
lie may be defined an Action on the 
Caſe, for the recovering the Value of 
Goods or Chattes. 
The Converſion is the Giſt of the Ac- 
tion; for if one finds the Goods ef an- 
other, and preſerves them till the right 
Owner claims them, he receives no 
Wrong, and conſequently can have no 
Action; but if they ate uſed by the Par- 


lation of the Owner's Property, ficiatly 


ſpeaking, who therefore is intitled to an 


Action; for this Cauſe the Cenverſion ts 
is ſaid to be the Foundation of the Ac- 
tion; and altho' it was alledped in the 
Declaration, that the Goods came to the 


cord, that the Plaintiff was intitled to this 


* 


* 25 9 A * F 1 = * * 8 > : 
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In Caſe on the Cuſtom of the Malm, 
4 1 1 , , * — 


ot 


ver, 


J inable in 
Action a- 
gainſt Car- _ 


re- and Trover againſt à Carrier, joio'd in d R- 5 
ft,” rhe ſame Declaration, after Verdict for the and Toe. 
oft MPPlaintiff, and entire Damages, Judgment 2 

to as arreſted ; for the Aﬀumpſit 3s er quaſi 

na. Nontractus, and a Contract and a Tort can- 


Noot be joined; and in the Caſe of 444. 


ent was arreſted; the Record of which 


* 


' | C. 5 Med. 89. | 


See 2 Sid. 244. S. C. | 2 Lev. rot. S. c. 


5. and Hopkins, 1 Sid. 244. the Judg- 


rier. 


| Caſe, Holt, Ch. Juſt. ſaid, he had ſeen. | 
7 Salk. 10. Sir Fobn Dalſtan ver. Fanſas. 85 


l- | Kaym. 233. 3 Lev. 99. et Ventr. 223. | 
an- {ays, Theſe two Actions may be zjoined, 


but it does not ſeem to be. Law. 
= Two Cauſes of Action of Trover can» 


no not be join'd in one Action. Trin.23.C. 
ar- B. K. Style's Prat}, Reg. 326. N 3 
o- The Writ.is general, the Acetiam is pro 
tly on verſione & diſpoſitione bonorum & catallorum 
an I pſiut Quer al Valentiam 100 l. 1 Keb. 598. 
11: Error of a Judgment in the Common 
\c- Bench, in an Action of Trover and Con- 
he verſion of Goods. The Writ ſuppoſeth, 


chat ſuch a Day, apud Alſton. in Comitat. 
Sf he was poſſeſſed, &. and loſt them, 


Two Tro- 


vers. 


The Writ 
and i- 
am. | 


Irie in 


Trover and 
22 5 


ion, 
to be. 


to 

e- and the Defendant found them, and con- 
his verced them to his own Uſe; and in the 
s; Count he ſheweth the Troter and Con- 
e verſion co be at Alſton aforeſaĩd; and the 

1c- Error was aſſigned, becauſe the Place of 
ct Converſion was not -(hewnan. the Writ. 


1 the Writ of Error, argued, That the 
place of Convenſon ought : te be ſhewn 


And now Adaynari, for the- Plaintiff in 


in the Writ; for it being an Action upon 


: che Caſe, the Count ' otherwiſe is not 
| "82 952 Sood; 


* 
Realm : 


Count mentioning the Converſion to be 


uns un! — 
ente n Purpoſe he vouched 3 


, N Hr. 6. 48 E. 3 6. N 


The Court held, Tos ihe Welt eas 


1 gSode enough; for the Poſſeſſion ſuppoſ- 

2 to he at Alton, and the Trover and 
3 0 being all conjoin'd with a 
 Copulative, ons be intended all in one 


Place, (viz.) at Alſton, eſpecially the 


at Alfon, and the Iſſue there itried, and 


Verdict given. But Berkeley ſaid, If the 
Writ be vitious for this Cauſe, it is not 


aided by the Verdict. But twas agreed, 


That as this Caſe is, the Writ is good; 


wWhereupon Rule was given, That Judg- 


M be 
5 


Want of 
the Value 


ct the 


Goods in 
the Writ, 


is 2ided by 


Verdict. 


ment ſhould be affirmed, ale &. 3 
Cro. 5 25. White ver. Hunbye. 
In an Action of Trover, *cwas afen'd 


for Error, that the Writ was Quo fuit poſe 


ſeſflonatus de diverſis Bonis & Catallis ad va- 
lentiam, 20 l. and loſt them, which came 
to the Defendant's Hands, and he con- 


verted them: The Writ doth not men- 
tion any Goods in Specie; but the De. 


claration was, quod fuit poſſe Manatus de duo- 
bus Cadis de eee and one Hogs- 
head of White. wine, and doth not men- 
tion any Value. So the Writ and De- 
claration do not meet, nor doth it appear 
that the Declaration is founded upon the 
Writ. And when the Declaration varies 
from the Writ in Subſtance, it is not aid- 
ed by the Statute 18 Eliz. And altho' the 


Statute helps · where there is no Original, 


or that the Original be varied in Form, 
yer it doth not ſo where the Original 
varies from the Declaration in matter of 
Subſtance, as *ris held, Co. Lib. 5. f. 37. 
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held, That ad balemiam is not Matter ef 
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Subſtance in the Declaration; and being 


after Verdict is aided by the Statute; * . 8 
Vvherefore the Judgment was affirmed. | 
2 Cro. 653. Bradford verſus Ramſey. = See 


2 Cro. 294. and N, 139. 


in Trover and Converſion for certain Tore 
| | Jewels; the Trover being laid to be in 3 % 
Ken, but the offering the Goods to ſell, ther in the 


. il 1 5k breed v > Count 
being in London, it was doubted where ee 


the Trial ſhould be; and the Court faid, Troverwas, 


That generally. a tranſitory Action is to crwhercrc | 
be laid where the Fact was done, yet the „as. 
Party is not tied to lay it there, but may. 


lay it in another County; and in this 


 -Caſe it was held by the Court, That the 


Plaintiffnay bring his Action where the _ 


Jewels Were ſold; and that was in Lon- 
8 don, as well as in Kent, where the Tro- 


ver was laid; for Part of the Ground of 
the Action, to wit, the Converſion, was 
in London, though Part of it, namely, the 
Trover, was laid to be in Kent. 1 Style 
15. The Earl of Lejceſter againſt Mrs. 
In the beginning Actions of Trover, when the 
tho' they' concern d the Reality, as for 7:ti 0 
Heriots, Gc. were brought in foreign come in 
Counties, where the Trover was ſup - Queſtion. 


Trover is a 


= poſed; but when *rwas obſerved that local ac 


thereby the Right to Freeholds was tried cion. 
in Counties where the Land did not lie, 
was agreed by all the Judges of England, 

= the ſame ſhould not be ſuffer d for 

the future; and per Ley, Chief Juſtice, and 
_Dodderidge, this is now Common Law. 2 
Koll. Rep. 456. See 1 Brownl. 377. 
e B 4 Trover 


* 


1 0 Trover and Converſion was brought in 
=. Middleſex, for ſeveral Quarters of Corn; 
if | _ _  - *rwas moved, that the Vue ſhouldbe ſomes 
|" where on the Confines of Wales, becauſe 
 , * © the Corn grew there, and the Title co 
En: the Land would come in Queſtion; but 

{| | the Action being brought in the King's 
1 Bench by Original, and not by Bill, the 
Court would Hot compel the Plaintiff to 


| ; 1 CY change his County; for the Secondary in- 
ij | | form'd the Court, that a Suit commenced 
| ty Original in Banco Regis, may be laid 
\ | © © F . * » . 

1 in what County the Plaintiff thinks: fit, 


and that the Court cannot force tho Plain 
tiff to change it by the Courſe of the 
Court; yet the Judges ſaid, If the De- 
1 fendant by Pleading could draw the Ti- 
1 tle of the Lands into Queſt ion, en they 
ol | would compel the Plaintiff ug lay his 
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Action where the Land was. See 2 Noll. 
Wt Whether Error was brought of a Judgment in an 
2 1 Action upon the Caſe, upon a Trover in 


Plea of the MATS Trover and Converſion 
if Ger; being ſuppoſed at Southwark, within the 
ther Parry Verge, and adjudged for the Plaintiff. 
bo 75 The Error aſſigned was, becauſe none 
e of the Parties were del Hoſtel le Royne, 
nor living within the Verge; and it was 
thereupon demurred. And Godfrey moved, 

That for this Cauſe it was erroneous, 

for that Court cannot hold Pleas betwixt 
Strangers; and in proof thereof, he cited 

a Precedent, Hill. 1 Ed. 4. Rot. 47. and 

the Book of Entries, 278. 10 H. 6. 13. 

#97 H.6. . Popham and Fenner held, That 
the Action well lay; for the Statute of 
Articuli ſuper Chartas, cap, 3. which 

Th _ ſhews 
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ſhews that Treſpaſſes ſhall not be brought 
chere, nor Action betwixt others than 
WE Hofel of the King, is an Ke Treſ- 
paſſes for Land, and not of ſuch perſonal 
Actions. And there be many Precedents, 
hat in all Times ſuch perſonal Actions 
have been there brought, and 1 2809 0h 
at Gawdy doubred thereof. But they all 
; eld, That if the AMon be not maintain- 
7% 


. 


1 
N 


* 


es thereof; fed adjourn. 
Niete, Another Precedent was ſſiewn in 
WE ich. 32 H. 6. Rot. 27. betwirt Rede and 
WE Furcas. Error of a Judgment in Treſpaſs 
in the Marſbalſes, becauſe none of them 
= were del Hoſtel du Roy, and reverſed. 1 
e, 502. Baptiſt v. Michelbourn. 6 Go. 20) © 
. 5. c. See 1 Bulft, 2079, 


[] 


| 
able there, the Judgment is void; yet Error 
| | 


ad if Exception is taken to Bail, and 
ew Bail is put, and new Exception is 
Wraken to them, Qucre, Whether Notice 
thereof muſt be given? And allo, Whe- 
cher, if the Bail that is given to the She- 
riſt be put in to the Action, whether they 
may be excepted againſt? Modern Caſes, 

14. Bangley v. Tidcomb. þ 


which the Defendant condemned for 


Wwant of being regiſtred in England; the bea, 


Action was laid in London, and being 
moved by Habeas Corpus to the King's 
Bench, the Queſtion was, Whether there 
nould be Bail as this Cafe ſtood ? And 
il ſaid, That though it was upon an 
Habeas Corpus, they might enquire into 
the Cauſe of Action, and if they ſaw oc- 
caſion, order Special Bail; for other- 

. „„ 


There muſt be ſpecial Bail in Trover, of Bail in 


= In Trover and Converſion for a Ship, Bail in Tra. 


1 


wiſe inferior 
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Courts might 


of to oppreſs People, by laying great 


Whether 


an Admi- 


niſtcator, 


Plaintiff, - 


Mall pay 
Colts. 


Actions upon them there; and here, if 
the Defendant has acted. as Judge, and 
the Matter was within his Cognizance, 
his Sentence, whether right or wrong, 
binds till it he reverſed ; and if it were 
in the Admiralty of France it would be 
ſo; and the only Remedy in ſuch Caſe 
is to appeal. Fareſi. 9. Lumiey v. Quarry, 
Judge of the the Admiralty in Penſivanial 
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Of the Perſons by and againſt whom this 
Action may be brought, viz. Execu- 
tors, Baron and Feme, Aſſignees of the 
Commiſſoners of Bankrupts, Lunaticks 
/ if 6 ans 


% 
\ 


- N: Adminiſtrator brought Frover 
and Converſion, and declared, That 
the Inteſtate at the time of his Death 
was poſſeſſed of divers Goods, and that 
after his Death, and before Adminiſtration 
committed, they came tothe Defendant's 
Hands, who converted them : Upon Not 
guilty, it was found for the Defendant, 
and prayed: that he might have Colts ; 
and the Court held, That he ought to 
have them, the Converſion being ſince 


the Death of the Inteſtate. 1 Vent. 109. 


With this Caſe agrees the Reſolution in 
Latch 220. Worfeild v. Worfeild, and 3 Cre, 
219, Athen v. Earl ; but in 3 Lev. p. 60. 

| | A A 


ee they Plain. 5 
Ian Adminiſtrator, declared that * 3 
ſelf was poſſeſſed of of Goods, and that = 6: = 
F came to the Defendant's Hands by Fro- 
er, who converted i 
eſolved, That the Plaintif, 
or the D Defendant, mould Pay ne 
deo Quære. 

Letters of Adin; eee do. : 


[Moon + v. 


las to Admini- 

Time of the Death of the Inteſtate, 13 
ml nd not to that of the granting them : ver 
Bp | o Remedy for this Wrong 
uv. done; per Bolle, Chief Juſt. Style's Rep. 341, 
e An Adminiſtrator. to whom Admini- e 
=  2010n is committed by a Peculiar, if he Nel na 
ks | doth not ſet forth in his Declaration, chat fer forth 
c be was [oc illias Ordinarius, ſhall, notwich- f -» 8 be 
vhs ſtanding ſuch Omiſſion, after a Verdict Bar e „ 
er have judgment. 1 Cya Lacy . Smith. 8 : 
at Upon a Trial at N Prius, at Guild. © 
h hall, before my Lord Chief Juſtice North, The Adm. 
Ty in a2 2 —onverſionagainſtan Exe. niſtrazor _ 
Enter deer Tort. The ueſtion came to may bring 
s » Whether: the Goods 85 having been ta- MS < 
© — in Execution, upon a Judgment 4 ſor Tr, 
» oebtained a gainſt the Defendant by a — : 
; Creditor of the Deceaſed, ſhould diſcharge the Goods 
| 


he Plaintiff, who” who fre raken 

4 ion as. Adminiſtrator 2 6 4 an "= | 
Ppinion-of the Chief Juſtice cui 
Execution was a good 
another Se that 
whom he might plead 
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\nocdring as Adminiſtrator of F. A for a Gelding; 
or 


i Defendant to bury J. 44, decently, who 
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FNien inter ſes mains; but it was no diſ- 
charge againſt an Adminiſtrator, for 
Men muſt not be encouraged to meddle 
with a perſonal Eſtate Without Right: 
But to prevenc this Miſchief, where the 

Party dies Inteſtate, and there is Conteſt 

about the Adminiſtration, a Man may 

procure of the Ordinary Letters ad Colli- 
gendum 1 em. 9 tb F 
Admini- In an Action of Trover by the Plain- 


* & 


73 


on not Guilty pleaded the Jury found 
Val a Special Verdict, viz. That F. M. 
Tut to che was poſſeſſed of the Gelding, and put 
Defendants him to the Defendant to paſture, and 
paying Ad. died Inteſtate; that before Adminiftra- 
miniſtrati- tion granted, the Plaintiff deſired the. 


Trover 


accordingly buried him, and laid out 23 J. 
cherein, 8 to the Plaintiff agreed, 
That the Defendant ſhould have the Horſe 

in part of Satisfaction of the Funeral 
Charges, and for 13 J. Reſidue thereof 
gave him his Note, afrerwardsthe Plain- 
tiff cook out Adminiſtration, and now 
brought Trover for the Horſe ; and Holt, 
Ch. J. was of Opinion, that the Action 
well lay; for that the Defendant was a 
Tort Executor, and the Plaintiff's Con- 
ſent, when he had nothing to do, would 
not alter the Caſe ; for if he had then 
releaſed, yet he might have taken Admi- Bl 
niſtration, and brought an Action after- 
wards. But Dolben and Eyre, Juſtices, con- 
tra; and the Defendant had Judgment. 
1 Salk. 295. Mbitebal v. Squire, S. C. 3 
Mod. 276. e : OO Fe os 7 
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f repeal rhe 
the Admi- 


daa, co repeal rhe Adminiſtration, Tre de, 
ad he pedente lite ſelle thoſe Goods, and Laa 0 
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cauſe he waſted the Goods when he was 
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ked, this Releaſe was not any Bar to the 


Execution; and Mich. 35 and 36 Eliz. 
in the Common Bench, between bite 


and Cary, this very Point was in queſtion, 


and adjudged, that the Action lay. Gaw- Wm 


tence does not repeal mean Actions, Acts 


done by an Adminiſtrator which are 


for the Inteſtate's Benefit; but forafmuch 
as theſe Goods were not converted or em- 

loyed for the Inteſtate's Uſe, it is rea- 
fonable that he ſhould be charged for 
them. Popham and Fenner, econtra. For the 
Adminiſtrator hath an abſolute and law- 
ful Intereſt and Power to diſpoſe of the 
Goods until Repeal be made, and it is not 
like to an Appeal upon a Sentence, for 
that makes it as no Sentence; but the Re- 


peal of the Letters of Adminiſtration doth 


not award it ah initio, and make a lawful 
Act tortious ; but rather in this Caſe, the 


new Adminiſtrator ſhall have an Account 


for the Moneys received, and the Words 
in the Sentence be' not to be regarded, 
for they are ordinary in all Sentences. So 
he having the Goods lawfully, and con- 
verting them lawfully, ſhall not anſwer 


for them as for a Tort- done. And' Pop- 


Bam here ſaid, If Adminiſtration' being 


committed, the Ordinary commits new 


Adminiſtration, it is a Repeal of the for- 
mer, without any Sentence of Repeal ; 
and if the firſt Adminiſtrator waſte the 
Goods, the Debtee ſhall have the Action 
againſt him; and if he pleads, that Ad- 
miniſtration is committed over, he may 
well by his Replication maintain it, be- 
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| Y illſon VJ. Pacman. 6 Co. 18. S. C. and 
ore 396. FCC . | 
lt Et Verdict, and before the Day. When Au- 
= Bank, or after Judgment, the Plain- 
; 1 iff's Letters of Adminiſtration are fre- Judgment 
ealed, whereby the Defendant becomes 
able to the new Adminiſtcator, he can- 
ot in either Caſe aid himſelf by Plea, 
Nut ſhall be relieved on an Audita Que- 
. Telu. 125. Ker v. Life. 2 Saund. 147. 
= urn v. Davis. „ 


1 7 „„ SIS TW, +14 * Executors 
It hath formerly been a Doubt, whe- thay bring 


\dminiſtrator-; whereof, &. Et adjour- 
atur: But afterwards. the Action was diſ- 
ontinued by the Plaintiff. 1 Cro. 469. 


8 


* 


her Executors could maintain an Actien 


ef Trover, and it hath been inſiſted. that 

Wan Action of Treſpaſs, de lonis aſportatis 
vita Teſtatoris,Was their proper Remedy: 
nd ic appears by Savil, Rep. p. 133. that 


his Opinion prevail'd. once; and in 


. oldsb. P- 89. twas d ubted : Soon after, as 
appears by the Eat 5 | 
: of Rutland, in Cro. B77: Moore 266. and 


of the Counteſs of 


wen, 156, and by the Caſe of Ruſſel and 


Prat, reported in 1 And. p. 179% Moore 146. 


5 Co. 274. 4 Leon. 44. and Ney 70. it 


was ſolemnly adjudged, that Executors 


right maintain an Action of Trover and 


onverſion; nor does it appear That this 


oint was ever queſtion d ſince, tho ma- 


y ſuch Actions have been brought, 


1 Error of a Judgment in the Common 
ench, in an Action ſur Trover, wh re 


he Plaintiff declared, quod cum poſſeſſiona- 


cs fuit de 40 l. in quadam crumena exiſtent, 


Ae bonis ſuis propriis, and loſt them, and 


the Defendant found and converted them 
© 00 


* WE. 
a> 
; . 
« 2 
$ * 
* 
: — * 
- 


dita Que- 
rela lies on 


obtained by 
an Admi- 
niſtrator. 


Trover. 


Declarati- 
on in Tro- 
ver tor No- 
rey in a 
Parſe by an 
Executor, 
how to be. 
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to his own Uſe, in retardationem Execu- 


tionis Teſtamenti, to the Plaintiff's Damage 


of 401. The Defendanc pleaded, Not 


guilty , and found for the Plaintiff, and 
the Jury aſſeſſed for Damages, 40 l. and 
for Colts, 205. and the Plainciff had Judg- RY 
ment accordingly ; and thereupon Error 
was brought. The firſt Error afſligned 
was, Becauſe he alledgeth not that he was 
- poſſeſſed of a Purſe, but only of 40 l. in 
the Purſe, and the Converſiam is laid for 


VC 
* 1 5 & 
x 


_ 


both; and Damages given intirely for Wl 
both; ſed now allecatur, for it ſhall be ne- 
ceſſarily intended. And ſo is 21 H. 6. in 


Detinue: And 2dly, Becauſe tis alledged, 
that he was poſſeſſed of 40 J. wt de boni: 

ſuis propriis, and that the Defendant con- 
verted them in retardationem Executions Te- 
ſtamenti, which is contrariant, c. The 
Goods being his proper Goods, that 
they ſhould be converted in retardationem 
Executionis Teſtamenti; and for this Re- 
pugnancy it was ill. And of that Opi- 
nion was Fenner, Juſtice, and in Proof 
thereof relied upon 25 E. 3. 40. and 


Sale's Caſey; 1 Eliz. But all the other Ju- 
ſtices econtra; for the Executor is poſſeſ- 


ſed of the Teſtator's Goods, as de ons ſu- 


is propriis, and ſo may declare. And yet 


third Error a 
counts but of 40 l. Damages, and the 


ek e: 1 


Damages and Coſts aſſigned by the Jury 


the Converfion of them is in retardationem 
Executionis Teſtamenti: And this Exception 
was taken in the Counteſs of Rutland's | 
Caſe, in this Court, and yet held to be 
good; for theſe Words are but Surplu- 
lage, which do not abate the Count. The 
ed was, Becauſe he 


8 


Cribs and Converſion 


recu- exceed the Sum whereof he declares, which 
age Pught not to be, and therefore it is errone- 


and r 6. 17. and 2 H 6. 7. were cited Sed non 
and ulocatur; for the Damages ought not to be 
idg- eſſed more than whereof the Plaintiff him- 
rror if hath counted. But becauſe the Suit 
ned hight for a longer while have depended, 
was ey may be further aſſeſſed and encreaſed. 
in or non conſtat at the Time of the Declaration 
for hat the Coſts of Suit would amount un- 
for ; but if the Damages and Coſts had been 
ne- Vntirely aſſeſſed at more than are mention- 
>. in d in the Declaration, it had been ill. For 
ga „. conſtat, but that the Damages exceed 
0715 


it he Damages mentioned in the Declarati- 
n; wherefore it was adjudged accordingly, 

and the firſt Judgment affirmed. 1 Cro. 568. 

ver, v. Godskirt. | 3 


Declaration in Trover brought by an Ad- 


he was poſſeſſed of divers Goods and 
hattels, as of his own proper Goods, and 
nould have ſaid, as was pretended, as of the 
goods and Chatrels of the Inteſtate at the 
ime of his Death; but the Exception was 


yet Latch 214. Hudſon v. Hudſon. and 263. S. C. 

mem An Action of Trover and Converſion was rover per 
tion rought for an Har-band ſer wich Pearls Executors 
nd's d Diamonds. Upon Not Guilty pleaded, d by 
be ſpecial Verdict was found; that the Plain- che Teita- 
plu- ff was poſſeſſed thereof, and pawn'd ir to 2 
The n Whitlock for 25 ]. but no certain Time of the Mo- 
he pointed for the Redemption thereof; that ann 
the WW >:irlock being ſick, his Wife in Preſen ec, 


C De- 


nd with his Aſſent, delivered it to the 


17 


il dus; and to that Purpoſe 13 H. 7. 16. 18 


"= | ion | How to al- 
x Hill. 15. Fac. An Exception was taken to Mow pa. 


1 ſeſſion in 
iniſtrator, becauſe he declares, that where- Exccutors. 


ver-ruled by the Court. x Brownl. 16. See 


3 


18 dens on the Cane to? BM 

Defendant, and afterwards he made his 

ſaid Wife his Executrix, and died, who pro- 

ved the Will; that the Plaintiff tendered to 

the ſaid Executrix the ſaid 25 l. who refu- 

ſed, and afterwards demanded the Hat. band 

of the Defendant, who refuſed to deliver it, 

but converted it to his own Uſe; whereup- 

on, Cc. And in this Caſe, three Points were 

moved; Firſt, There being no Time appoint- 

ed for the Redemption, whether it may be 

made after the Death of him to whom it 

was pawn'd, or onght to be in the Lives of 

both the Parties? And as the. Juſtices reſol- 

ved, It may be well made after the Death 

of him to whom it was pledged, but not 

after the Death of him who pledged it. 

Yebverton and Croke doubted, and held that 

ic could not; for he at his peril ought to 

redeem it in his Time, as it is upon a Mort- 

gage. Bur Fleming and the others againſt 

it; for Pledging doth not make an abſolute 

Property, but is a Delivery only until he 

pays, ©. ſo it is a Debt due to the one, and 

a Remainder of the Thing unto the other, 

for which there may be a Redemand at any 

Time upon Payment of the Money; for 

the Pledge delivered is but as Security for 

the Money lent, ſo as he who borrows 

the Money is to have his Pledge again when 

l he repays it, and his Tender gives him In- 

| 1 tereſt therein; and there is a Difference be- 
| 
| 


| tween a Mortgage of Land and Pledging of 
1 SGSoods, for the Mortgagee hath an abſolute 
it Intereſt in the Land, but the other hath but 
We a ſpecial Gag ah in the Goods, to detain | 
ilk | them for his Security. 5 H. 7. 1. 9 Ed. 4. | 
25. 36 Ed. 3. Bar. 188. * Secondly; it was 
reſolved, That by this Delivery of 10 =_ 

: oods 
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| Goods; by the | Feme,. with the 
Baron, to the Defendant, there paſſed no 


Aſſent of her | 
Intereſt of them to the Defendant, but (as ic 


were) a Cuſtody. only; and therefore the 
Tender of the Redemption ought to be 


made to the Executrix, and not to the De- 
fendant. Thirdly, That when he tendered 
the Money to the. Executrix, and ſhe refuſed, 


it was as good as Payment, and the ſpecial 
Property of the Goods is reveſted in the 
plaintiff; then when he demanded them of 
the Defendant, and he refuſed to deliver 
them, but converted them to his own Uſe, 
a Trover and Converſion well lies, al- 
though he came unto them by a lawful De- 
livery, and not by Trover; wherefore it 
was adjudged for the Plaintiff. Cro. 244- 
Ratelif v. Davis. S. C. Yelv. 158. S. C. 1 
Bulſt. 29. 


* 


The Plaintiffs brought an Action of Trover where $6 


| the ro 


and Converſion, as Executors, again 
Defendant, for an Obligation, and declare 
it was loſt in the Teſtator's Time, but lay the 
Converſion. ſince - his Death. 'Two of the 
Debtors were ſever'd, and non prof. encred as 
to them ; to the third, the Defendant plead- 
ed n Cal. and found againſt him, and five 
Hundred Pounds Damages given; and now 
moved in Arreſt of Judgment upon his Se- 
verance; and held by Hale, Chief Baron, and 


the whole Court, That Summons and Seve- 


rance lies not in this Caſe, becauſe the 
Converſion, which is the moſt material Part 
of the Declaration, was in the Executors 
own Time; ſo that upon the Matter, the 
Action is grounded on their own Poſſeſſion, 
as Treſpaſs of their own Poſſeſſion, in which 

| V Caſe 


| lafant-Ex- 


| ecurer may afterwards, notwithſtanding ſuch Releaſe, 
ver alter be bring an Action of Trover and Converſion 
gave the if that Releaſe were not made for a valu- 


fendant 
2a Releaſe, 
unleſs it 
were m 
on a Va- 


InbleCon-- An Action on the Caſe was brought againſt 


ſideration. 
Non Culp. 


leaded per he was poſſeſſed of divers Goods, that they 
Ei 


ecutors, 


and ill. 


avers, that the Executors had Aſſets; they 


Caſe Summons and Severance does not lie, 
and conſequently the Nonſuit of one is the 
Nonſuit of all; and all the Proceedings after 
are to no purpoſe. Per Hale, Chief Baron, 


fence or Tort in the Executors, but in the 


4 F 
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There are two Sorts of Severances, when 
the Plaintiff will not appear, there he ſhall 
be ſummoned and ſevered; the other, when 
all appear, but ſome one or more will not 
proſecute ; there he or they ſhall be ſevered i 
by order of Court; and Judgment in this Caſe 
was Ine Hardr. 317. Manley & al werſus 
If an Infant-Executor releaſe, yet he may 


able Conſideration. See 5 Co. 27. Ruſſell ver. 
Pratt. S. C. Moor, 146. S. C. 1 And. 177. . C. 
1 Leon. 44. | | 1 9 


Executors, and the Plaintiff declared, That 


caſually came to their Teftator's Hands, 
who converted them to his own Uſe, and 


pleaded Non culp, and twas found for the 
Plaintiff; and moved in Arreſt of Judgment, 
that Non culp. is no Iſſue, becauſe the Plain- 
tiff in his Declaration had alledged no Of-. 


Teſtator for the converting the Goods 
to his own Uſe; therefore for the Execu- 
tors to plead Non culp. in whom Tort was 
ſuppoſed, did make no Iſſue; and for this 
Cauſe Judgment was ſtaid. Savill, 13. 


Frem- 
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lie,. Fremling and his Wife,  Execurrix of . .. Trove | 
the =. brought an Action of Trover and Con- xyccorrix 


erſion againſt Clutberbook, for Goods of the for Goeds : 


of the Te- 


ron, reſtator's found and converted by the De- jg. 
hen endant, and obtained a Verdict agninſt him. grounded 
ſhall he Defendant moved in Arreſt of Judg- n enen“ 
then ent, and took theſe Exceptions. 1. That the Huf. 


not ihe Declaration was of a Joint Poſſeſſion nun, 
f Goods of the Husband and Wife, and her. 7 
Damages are given to the Husband and Wife, 
Wvhereas the Goods properly belonged to the 
| ; Wife only, as the Executrix, and not to the 
may lusband and Wife. 2dly, It doth not fer forth 


eaſe, ow the Feme came to the Poſſeſſion of the 
rſion oods. But to this Rolle, Juſtice, anſwered, and the 
valu- hat the Poſſeſſion of the Wife, as Executrix, 1 1 
- me was alſo the Poſſeſſion of her Husband, and 10 the” To: 


that the Damages recovered ſhall go to the | 1. . 
Eſtate of the Teſtator, and ſo may concern 


zainſt chem both; and for the ſecond Exception, jn poſſeſto- 
That chis being a Poſſeſſory Action only, it is ry Actions 
they not neceſſary to ſhew how che Poſſeſſion ea, h, 
ands, of the Goods was gained. Staid till the the Poſſef- 
, and other ſhould move. Style 48. Fremling and Clu. fand. 
they therbook. "ACA | | | Ws 

r the Ho, and in what Manner this Action may 

ment, be brought againſt Baron and Feme; there 
2lain-WWare ſo many Cafes in our Books that con- 

o Of. eradict one another, that we ſhall leave the 

n the Reader to uſe his own Judgment, and here 

300d: inſert the Caſes or References to all that con- 

xecu- ern this Point. | ; 


Goods came to Feme-covert by Trover, That Tro- 
and ſhe and her Husband did convert them z4iaft B. 
to their own Uſe : It was holden per Curiam, ron and 
That the Action upon the Caſe ſhall be Ape Sr 
brought againſt the Husband and Wife, and by thewits 
not againſt the Husband only ; for the A- | 

Gy ction 


$54 1 
4 5 
1 


2Þ dun an che cam te 
CKion doth ſound in Treſpaſs, and it is not 
like unto Detinue; for upon a Detainer by 
the Wife, the Action lieth againſt the Hul- 
| band only. 1 Leon. 312. Marſhe's Cafe, S. P. 
/ Owen 48. Balwin w. Martin. $. P. Litt, Rep. 81. 
1 S. P. adjudged on Writ of Error. NIV. 165. 
Draper v. Fulkes. W. Fones: 143. Hodges v. 
No Action Error of a Judgment in the King's Bench, 
lies againſt in Action ſur Trover and Converſion of 
Fieme for a Goods, and inter alia of 60 J. in Money, 


Baron and Feme for converting Goods to 
their own Uſes; for *tis the Converſion of 
the Baron only, and they are only to his 
own Uſe: And altho* they may be charged 
with a Joint Battery or Impriſonment, yet 
it cannot be ſo for Goods converted; and 
of that Opinion were all the Juſtices of the 
eee rigs | _ DN 4 fs it was 
ewn that this Judgment ed ſub filentio, 
after Verdict, without — For Paſch. 
19 Fac. betwixt Harriſon and Bradford and his 
Wite, in Action ſar Trover of Goods, and con- 
verting them to their Uſe; after Verdict for 
the Plaintiff it was moved, That the Action 
lay not, and there it was adjudged for the 
Defendant. Hill. 19 Fac. Rot. 92 1. Vid. 1 

K. 2. br. 644. 39 E. 3. 22. And it was mov 
by Sherfield, That the Judgment ſhould be 
reverſed quoad the Feme; ſed non allocatur ; 
wherefore it was reverſed. 2 Cro. 661. Berry 
and his Wife ver. News. Pal. 343. W. Jo 
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arch 126. Newman v Cbehney. 8. 


not 5 9.5 a a 
by . No 79. March 82. 3 Co. 494. Perry v. 
p. Trover againſt Baron and Feme, and laid . 
81. N. ad uſum proprium converterunt and it i 
65, as alledged, proprium might be applied 
, only to the Husband; ſo alſo if it had been 


4 um ſuum. But the Court held neither 


ich, had been good; ſo it was prayed, that Judg- A 
of 4 ment might. be entred, Duod. quereus N i prolly 2 EINE 

ICY, : capiat per billam 3 for if IT; had been or De- 1 8 

bey endens eat inde ſine Die, the Plaintiff could tte bie 
che not have brought an Action de novo. I Ventr. a new A- 


ction 
„%%% oe on lt I rea ; : 
- | An Action of Trover and Converſion was Now the 
zn d brought by Clarke againſt Pew and his Wife, ou 2 
inſt and the Declaration was, That the Goods ad where 


were found by the Baron and Feme, and the Action 


of were converted ad uſum ſuum, whereas it 2% alf Ba. 
bis ought tobe in the plural Number, to wit, adron and 
ged aſum eorum, or ad uſum of Pew and his Wife; eme. 

yet for as it was, it ſuppoſed the Converſion to 

and be made only by the Husband which is con- 

the trary to the Action it ſelf, which is brought 


againſt both ; upon this Judgment was ſtaid 
till che other ſhould move. Style 18. Clark 


and Pew. 


rm Sur Trover and Converſion of Goods by Ka, 
en. Baron and Feme, ad fi ihrem; they toad, 
for pleaded. not Guilty, and both were found bron-ne a- 
2ion Guilty, and Damages aſſeſſed; and now mo- fon and 
the ed in Arreſt of Judgment, That the Action Fene. 
Fm lies not Againſt the Baron and Feme jointly 

57 for Converſion to their Uſes during the Co- 

1 be Verture. For when they join, it is the Act 

; of the Baron only, and the Feme cannot con- 

Berry ert to her ot Uſe; but an Action of Tro- 


ver well lies for Converſion by the Feme be- 
| Eo fore 


of CE — *,* 
2255 * 8 
* 5 1 „ PTCA» > 
» Ind 
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fore the Coverture, or by the Feme only du- 
ring the Coverture, for ſhe may do a Tort 
ſolely, and the Baron ſhall be ſued with her; 
but not where ſhe joins with che Baron; 
 wherefore the Court would adviſe thereof, 
And afterward, Trin. 8. Car. it was adjudged 
for the Defendant. 38 Ed. 3. 1. 13 Ric. 2. 
brev. 644. 3 Cro. 254. Rhemes v. Humphrys 
. Chaſe brings an Action of Troyer and 
750 and Converſion againſt Gallo, and his Wife 

Feme, and and a Stranger, in the Common Pleas, an 
che Cor had a Verdict and a Judgment againſt them; 
verſion” the Defendant brought a Write of Error to 
maſt ve reverſe this Judgment, and aſſign d for Er- 
a uſum of ror, That the Plaintiff declares, that the 
the Han, Goods for which the Action is brought, we- 
not ad nerunt ad uſum ipſorum, viz. of the Husband 
tl V. and Wife, and the Stranger, which cannot 
111 | be; for they cannot be ſaid to come to the 
1 Uſe of a Feme Covert. Rolle, Jultice, This 
is not good, for he ought not to declare, 
that the Goods came to the Uſe of the 
Feme, but to the Uſe of the Husband only ; 
and therefore reverſetur Fudicium niſi; Style 
115. Gallop againſt Simpſon, and poſt 126, in 
the ſame Book it appears that Judgment was 
abſolutely reverſed for this Cauſe. . 
Trover by. Trover by Baron and Feme; and the 
Baronand Plaintiffs declare, Quod cum Poſſeſſionat. fue- 
Coen runt, Oc. the Defendant converted ad damp 
of both, num ipſorum; held naught after Verdict; for 
nag iq, the Poſſeſſion of the Wife is the Poſleflion of 
the Husband, and fo is the Property; fo that 
the Converfion cannot not be to the Da- 
mage of the Wife, but of the Husband on- 
Iy. 1 Salk, 114. Nelthorp & Ur. verſus Au- 
In 
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In an Action of Troyer and Converſion it pas 
= was moved in Arreſt of Judgment, That the 
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Action was brought by Baron and Feme, wherethe _ 


and the Trover ſuppoſed to be before, and eee 
W the Converſion ſubſequent to the Coverture, and the 
and therefore it ought to be brought by the Cs 


Baron- alone ; for if a Feme loſes Goods, and to the Co- 


7 after marry, the Husband dies, his Executor e. 
ſhall have the Goods, becauſe the 3 8 
ſtand- 


was in him by the Marriage, notwith 


| ing the Loſs: And of this Opinion was 


Hyde, Chief Juſtice, and Kelynge; and the) 
alſo held, That the Converſion is the Cauſe 


| of the Action, and that being ſubſequent to 


the Marriage, the Husband ought therefore to 
bring the Action alone. But Judge Twiſden 
and Wyndham were of Opinion the Action 
was well brought; and they diſtinguiſhed 
between Actions which affirm the Property, 
as Replevins and Detinues, which they there- 
fore held ought to be brought only in che 
Husband's Name, and Actions which diſfaf- 
firm the Property, as Treſpaſs and Trover, 
which being founded on a Tort, antecedent 
to the Coverture, ought therefore co be 
brought in both their Names. 2 Sid. 172. 
Powes & Ur v. Marſhall. 5 


In Error of a Judgment in the King's Baron and | 


Bench, in an Action of Trover againſt Ba- — 
ron and Feme, becauſe the Feme after Cover- plead a 
ture, found Goods, and converted them to % 
her Uſe ; they pleaded uod ipfi non ſunt Cul- &. 
2 And for this Cauſe it was ruled to 

e ill; for that no Tort is ſuppoſed in the 
Baron, and ſo they ought to have pleaded Quod 
ipſa non eft inde Culpabilis. Wherefore, after 

erdict for the Plaintiff, a Repleader was 
awarded, whereupon they repleaded and 

5 teraz: 


. traverſed the Converſion, and it Was found 
ſor che Plaintiff, and judgment according- 
ly ; and Error aſſigned, that the firſt Iſſue 

was well joined, and there ought not to 

have been a Repleader.; ſed non. allocatur; for 

the Tort being alledged to be in the Feme 

and none in the Baron, the Iſſue ſhall. be 

only that ſne is not Guilty; and ſo the Pro- 
thonotaries of the Common Bench certified 

to be their Courſe. Another Error was  al- 

ſigned to be ore tenus, That the Judgment to 

3 | replead was not good; for it is, Quia videtur 
= Curie quod placitum prædictum, & exitus ſuper- 
inde junctus, eff minus ſufficiens in lege, ideo di. 
Hum eft partibus quod replacitent ; which is not 
any Judgment, for it ought to have been Ide 
Confideratum 105 Oc ſed non allocatur. For it is 

a ſufficient Award to replead, and the Courſe 
is ſo altogether; wherefore Rule was given 
to affirm. judgment. But it was afterwards 
informed to the W. and Barons, That 
there was not any Bail entred for the Feme, 
and the Action was principally againſt her, 
whereſore the Judgment was erroneous, and 
a Certiorari prayed to certify it; but it was 
moved, That in regard he had aſſigned his 
Errors, and had not aſſigned that for Error, 
and the Defendant had pleaded In nullo eſt Er- 
ratum, and the Record is examined; he may 
not now alledge it, for then it would be in- 
finite ; eſpecially to reverſe a Record in Af- 
firmance of a Judgment they may award a 
Certiorari ex Officio, upon Suggeſtion that there 
0 is Dimunition. But the Juſtices held, That 
14000 altho' the Party, after I» nullo eſt erratum plead- 
10 | ed, is not receivable to alledge ſuch a thing 
| j for Error, which did not appear in the Re- 
10 Cord certified; yet to inform the Court, he 
NN | 5 | | may 


=O. rover any Converſion, 47 
und Bl .ay move them, and they, ex Offeis, m 
ing- ward ſuch a Certiorari, if they will; where- 
ſluc upon they awarded a Certiorari, and the Bail 
t to eertified to be well entred; and the Judg- 

3 for | ent was affirmed. 2 Cro. 5. Cox V. Crop 

eme n. S. C. 1 Cro. 113. 8. C. Ny 44. ö 
be In Arreſt of Judgment upon a Verdict here 
Up Wound for the Plainciff, in a Trover and Con. mutt de- 
ihe | 


erſion, brought by Baron and Feme, for Goods _— 
Wof the Feme, dum ipſa ſols fuit. The Excep- jun ſole. 
ion was, That it is not expreſſed that the | 


detur Goods were demanded by the Feme. Rolle, 

„per. Chief Juſtice, ſaid, The Demand of the Feme 

di. is good to found the Action; and ic was = 
not chen alſo ſaid, That a Trover and Converſion Trover lies | 
Les lies for Goods found and converted, altho* Goods af. 

it 5 they came afterwards to the Hands of the Par- —_— 
urle ey chat loſt them; the Rule was Fudicium nifl, Gans. 
ven Style 261. Gu againſ . wand. 

: = In Error of a Judgment in Norwich, in an ] DIE, 
That WF Action of Trover of Goods againſt Word, on and 


and Anne his Wife, of the Trover and Con- debe how ' 


her, ¶ verſion of the Feme during the Coverture: © 
and The. Defendants pleaded Not Guiley, and 
Was found againſt them for Part, and for the 
his other or - was found. ons the Defendant, 
or, and the Ju nt was Quad querens rec : 
Er- his Damage Td and that the B 
may Anne ſit in Miſericordia; and that the Plain- 
in tiff pro falſe clamore quoad reſiduum unde Defen- 
A. enter acguietari exiftunt, fit in Miſericordia : The 
rd a Errors aſſigned, Firſt, becauſe the Judgment 
85 is, That the Feme fir in Miſericordia, whereas 
at 


ic ought to be, that the Baron and Feme 
* Miſericordia; for ſhe cannot Pay it with- 
8 


ing out her Husband : Alfo, becauſe the Baron 
e 


pleads with the Feme; and doth not conſeſt 
che Action, for that is the Cauſe of the Mi- 


 ſericordia ; 


9 ab FE ATA Dy 5 

as - Ationson'the Car f:: 

ſericordiã; alſo the uſual Courſe is in Actions 

againſt Baron and Feme for Treſpaſs done 

by the Feme during the Coverture, if they 

thereof are convicted, to have Jugdment 74:0 

Capiantur, againſt both; yet there was no 

Offence by the Baron himſelf ; and all the 

| Clerks affirmed, That: fo was their Courſe. 

For 5 Error 5 . _=—_ 

ſudgment is not Quad Defendens eat fine die; 

and for both Cauſes it was held to be erro- 

neous, but principally for the firſt ; where- 

fore Judgment was reverſed. 2 Cro. 439. Wood 

U ver. Dr. Suckling. S. C. x Roll. Rep. 

28793. S. C. 3 Bulf. 1570. * 

1 The Plaintiff declared, That the Defen- 

| Zeainft one dant, and ſeveral other Perſons, were Pro- 

| of the hr prietors of a Veſſel, in which they uſed to 

snip, for Carry Goods for a reaſonable Hire from Port 

_ Goodsdam- to Port; that he had loaded the ſaid Veſſel 

ant an with Boards, which were agreed to be ſafely 

aQualCon- tranſported from London to Topſham, and that 

Negies in the Defendant ſuffered them to be damnified ; Wi 

the Defen- and upon Not Guilty pleaded, a ſpecial Ver- 

dant? dict was found, the Subſtance whereof was, 
. „ | | ; 

That the Plaintiff did load the Ship with 

Boards, of which Ship the Defendant; and 

ſeven other Perſons, were Proprietors ; that 

the faid Ship did uſually carry Goods for 

Hire; that the Plaintiff delivered the Goods 

to Daniel Hull, who was Maſter of the ſaid 

_ Veſſel, and that they were loaded therein, 

= that none of the Proprietors were pre- 

| That there was no actual Contract between 

the Plaintiff and the Proprietors, or any Neg. 

ligence in them; but the Boards were dam- 

niſied by the Neglect of the ſaid Maſter, 1 5 


had a Verdict, yet the Judgment was arreſted, 
becauſe he had declared both ways. 
Agreeabls to this was that Judgment which 
was given upon the Statute of 2 Ed. 6. for not 
ſetting out of Tithes, in an Action of Debt 
brought againſt two Tenants in Common; it 
happened that one of them ſet out Tithes, 
and the other carried them away; and becauſe 
the Action was brought againſt both, it was 
held to be ill; for it lies only againſt him which 
did the Wrong. | e 
2. If the Action ought to be brought againſt 
all, then the Defendant ſhould have taken the 
Advantage of it by Pleading, and to have 
ſhewed who were the Proprietors with him- 
ſelf; for it is impoſſible for the Plaintiff to 
know who they are; and for this Reaſon the 
Plea is not good. . . 7 
Econtra. The Plaintiff ought to have 
brought his Action either againſt. the Maſter 
alone, or all the Proprietors : Tis true, If 
this had been an Action of a ſimple Treſpaſs, 
he might have brought it againſt all or one; 
but this ſounds not only in a Wrong, but tis 
a Breach of a Covenant or Duty, and ſo ought 
to be commenced againſt all of them, as com- 
mon Carriers. | EO Pol DO Ts jt 
Now the great Reaſon why all are liable 
to an Action is, becauſe they all have a Re- 
ward for the Hire of the Veſſel; and it feems 
very unreaſonable, that one ſhould bear the 
Burthen, and the reſt run away with the 
Profit. „ 
The principal Caſe in Hutton is an Au- 
thority directly to this Purpoſe, though it was 
_ otherwiſe quoted by the Plaintiff's Counſel; 
it was Debt upon the Statute of Ed. 6. brought 
15 N | _ againſt 
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The Lord North appointed one Benger, who | 
was his Clerk, to take the Bond, which was 
done; who delivered it to the Lord, and he 

delivered it back again to his Clerk, in order 
to ſend it to the Clerk of the Court of Aug- 
e, EE LT 

er ſuppreſſed this Bond; and it was 
the Opinion of all the Judges of England, 
That the Lord North was chargeable to the 


* 


Poſſeſſion. 5 he 
So where an Officer of the Cuſtoms made 
a Deputy, who concealed the Duties, and the 
. Maſter being ignorant of the Concealment, 
certified the Cuſtoms of that Part of the Re- 
venue into the Exchequer, upon Oath, he was 
adjudged to be anſwerable for this Conceal- 
ment of his Servant. * 
So where the Leſſor was bound that the 
Leſſee ſhould quietly enjoy; and it was found 
that his Servant, by his Command, and he 
being preſent, enter'd ; this was held to be 
a Breach of the Condition, for the Maſter 
was the principal Treſpaſſer. 8 
Therefore, though the Neglect in this 
Caſe was in the Servant, the Action may be 
brought againſt all the Owners; for it is 
grounded quaſi ex contractu, although there was 
” actual Agreement between the Plaintiff and 
them. OD. | | 
And as to this Purpoſe, Tis like the 
Caſe where a Sheriff levies Goods upon an 
Execution, which were reſcued out of the 
Hands of his Bailiff; this appearing upon 
the Return, an Action of Debt will lie a- 
gainſt him, tho there was no actual Con- 
tract between the Plaintiff and him; for he 
5 having 
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having taken the Goods in Execution, there, 
meg Contra in Law to anſingr them 10, 
n oe a, , 
\ 2. As to the ſecond. Point, it was ruled, wy 
Tat Not Guilty was a good Plea to any Miſ- 3 
feaſance whatſoever; and that a Plea in aa 
ö { batement, viz. That the reſt of the Owners 
ber fe ſuſceperunt ſimul cum defendente abſque 
no more than the General Iſſue; but he hath 


Juſtice Pollen agreed, That the Aden 


In Trover for a Ship and divers Goods, in Trover. 
the Defendant Pie in Bar, That the r 5 
Plaintiff, and N and P. were joint Merchants, Jointenan- 
and jointly poſſeſſed of the Ship and Goods; c may be 
that they were dead, and had made Exe- ba, * + 
cutors, who adminiſtred, to which the Plain- 
tiff demurred, and had Judgment; becauſe 
even admitting the Plea to be true, yet it is 
at moſt but a_ Plea in Abatement. 3 Lev. 290. 
Kemp v. Andrews, S. C. Show. 188. - 
Troyer and Converſion was brought againſt judgment 
A. and B. A. pleaded Not Guilty; and that od Pe: 
Iſſue is found againſt 4. and B. pleads, and and tor che” 
traverſes abſque hoc- that he and A. convert- other. 


ed, Cc. and that Iſſue is found for B. againſt 
> - the 
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the Plaintiff; yet it ſeemed to the Court chat 

the Plaintiff ſhall have Judgment againſt 4. 

upon the firſt Verdict; for although that the 
Declaration be, that they converted, Ge. 
yet that ſhall be intended jointly and ſeve- 
rally: And ſo the Opinion of the Court was 
againft' 4. Ney 144. Peter Gee againſt Peter, 
Alngnechss Affignee of Commiſſioners of Bankrupcy 
Property by brought Trover on their own Poſſeſſton, t 
From the de bonis ſais propels. and that they came to the 
Time of Hands of the Defendant, and he converted 
orgy + them: And upon Evidence it appeared the 
as 10 avoid Conyerſion was by executing a Nei Facins 


rage on the Goods in the Declaration, after the 
Bankrupcy, and before the Affignment, and 
it was not proved that the Plaintiff had de- 
manded ; and this being made a Caſe, it was 
argued, That by Afﬀignment the Aﬀignee had 
a Property, by relation, from the very Time 
of the Bankrupcy, and there waz no mean 
Interval of Time; as where one takes out Let- 
ters of Adminiſtration, he hath a Property 
wg the 9 of by Inteſtate, and may 4 
Clare generally ut de bonis ſais propriis, even 
fore an Adminiſtration Wed 9 But [Holt 
denied this, and ſaid, He ought to declare ſpe 
cially, and ſo the Plaintiff might have done 
in the principal Cafe; and he relied upon 
the Caſe of Perry and Bower, and ſaid the 
Aſſignee was in by Relation from the Time of 
the Bankrupcy, ſo as to avoid all meſne Acts, 
but not ſo as to be actually inveſted with the 
very Property. Adjournat', 1. Salk. 111. Rigg 
ver. Player. © N 
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5 If 


cuted, and bef F Trove 
Perſon takes them away and converts them . 
5 to his own Uſe, the*Sheriff may bring Tro- by verwe 
ver and Converſion for them. See 2 Saund. 2% 
5 47. Wilbraham v. Snow; S. G. 2 Sid. 447. S. : 
Y, r to on Co RO 
: In an Action of Trover and Converſion gone. fs 
of Beans againſt Parſon, and coming to Trial Tir taking 
ut at che Aſſizes upon Not Guilty, becauſe it was Things * 
a ſmall Cauſe, the Judge too not the Jury, 1 Ln 
but directed to move the Count, and ſo it ach S. 
was; and the Caſe was, That the Land pie be 
whereupon the Beans grew, was a Lunatich's, brought in | 
and Copyhold, and the Lord had granted ner 
unto one the Cuſtody of che Land, by whoſe in thecom- 
Leave and Aſſent the plaintiff did ſowthe Land; mittens 
and che Court was of Opinion, That the Ac» * 
tions was to be brought in the Name of the 
Lunatick ; for there was no: Intereſt gained 
in his Land by this Committment: And E- 
bart did not agree that the Lord hath Power 
over fte ser Land without a Cuſtom; 
for the Imitation of the King's Power over 
Freeholds makes not Confequence; for tho 
the Statute be but an Affirmance of the Com- 
mon Law, in the Caſe of the King, yet the 
collateral Incidents of Eſtates, as Dower, Te- 
nancy by the Curteſy, Wardſhips, and the 
like, are not without ſpecial Cuſtom. Hob. 
215. Cocks ver. Darſon. S. C. Ney. 27+ 
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Fr what Things, and in what Caſes, an 


Action of Trover and Converſion lies. 
1 N ö Dt. TEE Is * 3 
Troverdoes A N Action upon the Cafe was brought up- 
Gcodsdam- L. on a Trever and Converſion of twenty 
—.— Barrels of Batter, and declared, That by neg- 
keeping, if ligent keeping of them, they were become of 
they really little Value; upon which there was a Demur- 
Defen- rer in Law: And by the Opinion of the 
2 whole Court upon this Matter, no Action 
Trove? lieth; for a Man who comes to Goods by 
Trover, is not bound to keep them ſafely, 


as he who: comes to them by Bailmenc. 


Walmeſley, If an Man find my Garments, and 
ſoffecech diem de be eaten with Moths by the 
negligent keeping of them, no Action li- 
eth: But if he wear my Garments, it is other- 


wiſe; for the wearing is a Converſion. 1 Leon. 
224. Walgrave againſt Ogden. S. C. Owen 141. 


Si C. 1 Cro. 229. 


Ya I. one deliver Goods to another to be 
bail'd are kept ſafely, whether for Hire or not, and the 
. Party undertake to do it; if by his Default 
Le Fault they are damnified, Caſe or Detinue will 


lie; bur if the Party bring Detinue, he ſhall | 


recover the Goods in ſuch Plight and Con- 
dition as they are in, and it ſhall be adjudg- 
ed the Folly of the Plaintiff to bring an Acti- 
on which is no adequate Remedy, when he 
night have had one that was; but if the 
arty ſell the Goods, then the Bailor ſhall 
have an Action of Detinue, not one of Tro- 
ver, according to the Opinion of ſome; but 
DOOM tk 
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| according to the Opinion of others, (and ſo 
the Law is now underſtood) the Party hach 
his Election, and may bring either; for the. Or if Gig 
| ſelling. the Goods is a Miſdemeanor, which by bim. 
is ever a good Cauſe to bring an Action on 

the Caſe. See Keil. 160. See 4 Leon. 189. 7 5 
Trover for ſeveral Things, and among the rover lies 
reſt de uno Atbiope, vocat. a Negro ; and on not lor a 


Noe 56 leaded, Verdict was for the Plain- u Felge 
3 a | 


P | 
| Lak Damages, and as to the qnare cap- 
Negro, 301. And it was moved in Arreſt of % Pan. 
Judgment, That Trover lay not for a Ne- tiff n A 
r ve in EVI 
8 in him; he could not kill him as — | 
he could an Ox. Contra. It was ſaid the ve Hed 
Property implies the Right of having and en- between 
but it does not always Property in 
imply a Power to def wer ing 2 Na- 
holds in Beaſts, Fowl and Fiſh, which were tural Exi- | 
made the Property of Mankind by the Act fence, and 
1 iftence, on- 
not in Things incorporeal, which conlifts in 1 
Jure tantum; for this being a Property ex 
according to the Meaſure of his inſtituted 
Right: And it was inſtanced in the Caſe of 
Common, a Way and a Ward. On a Ca. Sa. 
the Priſoner as a Pledge, not to fell, but to 
| keep, and it goes to Executors. Hob. 61, In a 
Servant, to work him; in a Captive, to ſell 
Property, 38. 1 H. 6. ch. 5. in Raſt. 219. Cot. 
Ab. 460, That the Writ de Nati vo babende muſt 
lay the Explees of a Villein in working and 
the Law of Moſes a Man may be a Slave; and 
a Slave was a Chattel, his Maſter's Money, 
D 3 Exod, 


| tiff may 
o, for that the Owner had not an abſolute 
Negro. 

joying, and diſpoſing : 

; troy : That this Power 7928508” 
of God, and have a natural Exiſtence ; but 3 
inſtituto only, the Owner has only a Power 
the Plaintiff has an Intereſt in the Body of 
him. Reg. 102. F. N. B. 18. 4. B. N. C. 295. Bro. 
taxing him at Will. Co. Ent. 406. That b 7 


954 4 * 
t * 


| Exod. xx. 21. That by the ſume Reaſon there 
Fee, may be a Servut prediatis, i. e Villein, one 
Fanal, may be a Servus perſonulit; and that fitſt a 
| * *-, Captive and afterwards a Villein. Hob. 27. 
ö | Bron. 78. A Villein in Groſs is a Chattel, 
5 for he is of a perifhable Nature, and cannot en- 
Aaluiure fog ever. So is Hz. Diſcontinuante, 16. 
|. Br. Villein, 60. As Villeins are regardant to 
* Land, it is a different Thing; and in that 
„ Reſpect they are Inheritances, and fo are 
the Charters. Every Villein is intended in 
Law regardant; the Writ in the Regiſter 
therefore ſuppoſes him to be Nativum ſuum, 
but before he was a Villein, he was a Caf 
tive, and then a Chatte: Laſtly it was inſiſt- 
ha ed, That the Court ought to take Notice 
ul: that they were Merchandize, and cited, 2 Cre. 
282, The Caſe of Monkeys. 2 Lev. 20. 3 
| | Keb. 785. 1 Inf. 112. If 1 impriſon my Negro, 
7 8 2 Habeas Corpus will not lie to deliver Kainz for 
by Magna Charta he muſt be liber homo. 2 Int. 
45. Sed Caria contra; Men may be the Own- 
ers, and therefore cannot be the Subject of 
0 Property. Villeinage aroſe from Captivity, 
BE and a Man may have Treſpaſs guare. captivum 
5 ſuum cepit, but cannot have Trover de Gallico 
© ſuo; and the Court ſeemed to think that in 
Treſpaſs quare captiuum ſuum cepit, the Plain- 
tiff might give in Evidence, that the Party 
Was his Negro, and he bought him. 2 Salk. 
$66. Smith v. Gould See 2 Lev. 201. Butts 
wer. Peyy. 3 Lev. 337. Chimbers wer. Wark: 
ber Ho pl: e 
Trepe lies Fer Pophans. If a Man find my Horſe, and 
a ſhe the after rade him, and then liver hugo, 
5 fer Re. and I bring an Action of Trover for the Con- 
dae, yerſion, jr is no Plea, that you have delver' 
i | 1 WE | 7... OS SA 
| : FT 25 v 1 


x 


| che Horſe to me 
for 


f 


It was ruled by Rolle, That 4 Trover fr Heng 
would lie for Money, which was delivered by our ofa © 


| Maid, had been doubted and refolved. Alya 
91. Dovis v. Dio Sea More 841. Haack 


# 
1 


W never in his Maſter's Poſſeſſion, nor his Mo- 
8 ney, and this Action lay not, but rather an Ag- 
count. This alſo is Money out of any Bag; 
wherefore,&c. But Fenner held, That tis found 


4 


8 | 41 — = l * ; n 5 : 
beloxe the Action brought; 
you ought: to anſwer to the Converiion. 


the Plaintiff himſelf to the Defendant ro keep, Bs. 
tho not in Bags. Both Pig dints, he- 

ſolved. A 
MIS S. C. 2 Bulf. 307. S. C. x Roll. $9, and 
120, 7 9 88 5 


him: And it was moved in Arreſt of Judg- and Mog- + 
ment, That an Action lay not, becaule he)“ 
doth not ſhew, that they were tame or re- 
claimed; as, 12 H. 8. and 14 Eliz: Dyer 


| fendant pleads Not Guilty, and found Cady Mak 


for a Hawk; ſed non allocatur; for they be Mer- 
chandize, and valuable; and ſo it is of an 


Action for a Parrat. Wherefore it was ad- 
indged for che Flajudih + (ap, 84-099 % 


AT rover 3nd Conrerlien of J | the De- Torr 
nt pleaded not Guilty; and the Jury ge ee 
found a Special Verdict, That the Defendant wo. 1 by | 
being Servant and Factor to the Plaindif, ſold theServaut, 
twenty Quarters of his Maſter's Corn for 251. 

and receiving it, conventcd it to his own Iſe. 1 


== $:ephbexs moved for the Defendant, That this 


Verdict is found for him; for this 27 J. was 


* 


ſor the Plaintiff; for the Poſſeſſion of the Set- 


vant is the Maſter's Poſſeſſion, and it is as if 


he always had ic in his Poſſeſſion. And it hath 


4 


- N - 1 


been adjudged, That the Servan” being robs | 
bed, the Maſter may well bring the Action; 
and that was the Lord Rith's Caſe. Clinch 


* doubted. Afterwards this Caſe being moved 
| again, the Plaintiff had Judgment, but that 
| | 1 on a Writ of Error, was reverſed ; 


| jn by. becauſe Money being a thing that cannot be 
ji | known, the Property was in the Servant, and 
| it appears by the Writ that the Property of the 
Money is in the Receiver; ſo tis in Caſe of 
IE of Things that are undiſtinguiſhable, 
the Property of them is in the Bailee- 1 Cro, 
5 638, 661, 746, Holyday v. Hicks. - © 
Troyer lies In an Action upon the Cale ſur Trover and 
: yah: Converſion, ' grounded upon a Deceit, the 
Things be Caſe appeared to be this; That where there 
exprelly Was A. B. and C. A. was indebted to C. in ſuch | 
| todcliver, 4 Sum of Money, and B. in ſuch a Sum of Mo- 
4 ney was indebted to A. It was agreed between 
A. B. and C. that B. in Diſcharge of his Debt 
unto A. ſhould diſcharge the Debt of 4. unto 
C. in paying and delivering unto him cer- 
. tain Commodities, which he had in his Hands 
and Poſſeſſion, being properly the Goods and 
Commodities of A. and which B. by and with 
Conſent of A. did aſſuine, promiſe, and un- 
dertake to deliver unto C. in Diſcharge 
of the Debt of A. unto him, and C. was con- 
tented to accept thereof. According to this 
Agreement made between them, B. did not 
according to his Promiſe or | Undertaking, 
diſcharge the Debt of A. unto C. by Deli- 
very of the Goods unto him, but contrariwiſe 
did convert them unto his own Uſe, after 
the Death of 4. and for this C. broughe 
is Action on the Caſe for à Trover and 


onverſion, grounded upon this Deceit; and 


hoeher this" tiech gs not, is the * 
. | 3 . * 14. 
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Nuria. The whole Court agreed clearly in this 
That the Action is well maintainable; for 


if a Man bail Goods to one, for to bail them 
over to another, if he to whom this Bail- 
ment was thus made to bail them over, con- 
trary to the Truſt in him repoſed, doth not 


deliver them Over, as: he was to have done, bs 


but doth convert them to his own Uſe, he 
has by this his Deceit,, made himſelf liable to 


an Action, both of the firſt; Bailor, and alſo 


of the Party to whom they were to have been 
bailed over, and either of them may well have 
his Action againſt him for this. And notwith- 
ſtanding the third Perſon here, to whom the 


Goods ought to have been bailed, had ne- 


ver the Poſſeſſion of them; yet this Conver- 
ſion and Non-feaſance of that which he 


ought to have done, is a Wrong, and very 


prejudicial to C. the third Perſon. And for 
this Wrong, and Prejudice, he may have his 
Action on the Caſe, as well as the firſt Bats 
lor. But both of them. ſhall not have their 
Actions, but he that firſt begins his Action, 
ſhall go on with the ſame. Curia. The whole 
Court alſo agreed clearly in this, That this 
not bailing over, and Delivery of the Goods by 
B. the firſt Bailee, unto C. in Satisfaction of the 
Debt of. A. and according to the Agreement 
made between A. and B. that this doth clear- 
ly in Law amount to make a Converſion ; and 
that by this he has made himſelf ſubje& and li. 
able to an Action to be brought by the Party 
to whom he ſhould have delivered. Williams, 


Juſtice, If a Man deliver a Deed to one, to 


deliver the ſame over to another, and he doth 
not deliver the ſame over accordingly, the 
Party to whom the Deed: was to have been 
delivered, may well have his Action for this 

| not 
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„ 2 the end of that Time, H. wouid pay him fo 


KL: . I being poſlbiſed. of ſeveral Sheep,. falls 


fon of Ver them to the Vendee; and afterwards, in 


I fone ſhould drive rhe Sheep home, and de- 


not Delivery of the Deed unto him; and with 
this agrees the Caſe in 28 H. 8. Dyer ful. 20, 
21. Pla. 125, 228. in the Grocers Caſe of 
Londen: By Mountague there : If a Man deliver 
Money to bail this over, if the Bailee doth 
not perform the Condition, he is by this a 
Debror of the Money, or accountable at the 
Pleaſute of the Bailor. And there Pla. 128. 
In every Receipt two Things are included; 
(vis) Either the RO is to the Ule of the 
Balor, or to the Uſe of a Stranger, ot to his 
own Oſe; if the ſame be to the Uſe of a 
Stranger, then he is his Debtor z, becauſe that 
the Property is not in the Bailee. Caria. The 
whole Court agreed in this, That the Action 
brought by the Plaintiff againſt the Defen- 
dant, being the firſt Bailee, for not bailing of 
the Goods according to the Agreement, was 
well brought, and that here was a good Con- 
verſion in Law; and ſo by the Rule of Court, 
Judgment was given for the Plaintiff, 1 Bulf. 
88. Hewellin, and others, againſt Rave. 
In a Special Verdict in Trover and Con- 
verſion, the Cafe was this; viz. 


van bas thier in a Market to Aifone, but did not deli- 


Goods of that very Market, they diſcharged each other 
who de- Of this Contract, and a new Agreement was 
mands made between them, which was, That Al- 


lies 2gainft paſture chem till ſuch a Time, and that at 


them in - much a Week for their Paſture ;. and if ac 
Jr «rot. the End of that Time (then agreed between 
| them) Alone would pay H. ſo much for his 
Sheep { being a Price allo agreed on) chat then 

Aal, would have then. 0 

18 efore 
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he had not the 


* 


4 . . 42 ETA © 8 > I 1 if . oe 3 . 5 3 
Beforè the Time was expired, Ht ſolls the 8 | 


Sheep to the Plaintiff, Aires, and afterwards 


Alfons ſells them to one Armed, who 
brought a Replevin againſt the Plaintiff for 


taking the Sheep ; and the Officers, toge- 
ther with Solebay the Defendant (who was 
Servant ro Marwoog) did by his Order, 
and in Aſſiſtance of the Officers, drive the 


Sheep to Marwood' s Grounds, Where they 


Tue Plaintiff demands the Sheep of Solebay, 


and upon his Refuſal to deliver them, brings 
this Action againſt the Servant; and Whether 


it would lie or not? was the Queſtion, It 


was argued at the Bar, That che Action 
would not lie apa iſt the Defendant, becauſe 

oſſeſſion of the Goods at the 
Time of the Action brought ; for he preſent- 
ly put them inco his Maſter's Ground; And. 
it was ſaid, If A. find Goods, and S. cakes them 
away before the Action brought, Trover will 


- 


not lie againſt A. but it is otherwiſe, if he ſells 


5 them. f 


In this Caſe it would have been a Breach 
of Truſt in the Servant to have delivered the 


Goods belonging to his Maſter, to another: 


'Tis true, if there be a Converſion, tho' the 
Poſſeſſion be removed before the Action 
brought, yet the Action will lie; but that is 
becauſe-of the Converſio n. 
Many Cafes were put where the Servant is 
not liable to an Action for any thing done 
by the Command of his Maſter; and where 
a Bailiff, who is but a Servant to the Sheriff, 
mall not be charged in a Falſe Return made - 
by . his Maſter. © Cro. Eliz. 181. So if a 
Smith's Man prick an Horſe, the Action lier 


en ee een 
| againſt the Maſter, and not againſt the Ser- 

| The Court, before they delivered any Judg- 
ment in this Caſe, premiſed theſe two Things; 


N N . / 
| 


1. That tis neceſſary in Trover to prove 
a Property in the Plaintiff, and a Trover and 
Converſion in the Defendant. And it was ſaid - 
by Juſtice Arky»s (hut denied by the Chief Ju- 
| | ſtice) that tho Goods are fold in a Market, yet 
Wi the Property is not changed till the Delivery; 
for which he cited Keilw. 59, 77. 
. But the Court held clearly in this Caſe, That 
the firſt Sale to Alſtone was defeated by the A- 
greement of the Parties afterwards; for when 
a Bargain is made, and all the Parties con- 
ſent to diſſolve it, and other Conditions are 
ropoſed, the new Agreement deſtroys the 
ormer Bargain. And the Chief Juſtice ſaid, 
That if an Horſe was bought in a Market, 
for which the Vendee is to pay ten Pounds, 
if the ready Money be not paid, the Property 
| is not altered, but the Party may ſell him to 
| another. _ )%CCͤͤ — 
5 22. This new Agreement, to have the Sheep, 
Fi if Alone would pay ſuch a Sum of Money 
WON at a future Day, will not amount to a Sale, 
: and the Property is changed ; and conſequent- 
1 ly the Sale by H. to the Plaintiff, before the 
Day, is good; and ſo the Property is in him. 
But by the Opinion of the whole Court, the 
Action would not lie againſt the Defendant. 


| | | 1. The Defendant could not be guilty of a 
* Converſion, unleſs the driving 9 Cattle 
1 by Vertue of the Replevin would make him 
ö guilty; but at that Time the Sheep were 
4 : FOES. 4 . | h in 
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in Cuftodis Legit, and the Law, did then pre- 
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| ſhall not be excuſed: And this Rule; Juſtice 
' Scroggs ſaid, would extend «to all Caſes where 


"& - R 7 ; 


ferve them, fo that no Property can be chan- 


JJV e 
2. The Action will not lie againſt the Ser- 
vant ; for it being in Obedience to his Ma- 
fter's Command, tho” he had no Title, yet he 
Jultice 


the Maſter's Command was not to do an ap- 
parent Wrong; for if the Maſter's Caſe de- 


pended upon a Title, be it true or not, tis 


enough to excuſe the Servant; for otherwiſe 


it would be a miſchievous N the Ser- 
a 


vant upon all Occaſions muſt be ſatisfied with 
his Maſter's Title and Right before he obey 
his Maſter's Commands; and it is very re- 
uiſite that he ſhould be fatisfied if an Action 
ould lie againſt him for what he doth in O- 


bedience to his Maſter: But it was faid, the 
Servant cannot pious the Command of his 


Maſter in Bar of a Treſpaſs; and it was like- 
wiſe ſaid, That in this Caſe, the driving of 
the Cattle to the Grounds of his Maſter, or 
a Stranger helping to'drive them without be- 
ing requeſted, is juſtifiable. _ 5 
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| 800 ; and if ſo, then there could be no Conver- 


3. Becauſe what was done by the Defen- 


dant was done in Execution of the Proceſs 


of the Law, and he might as well juſtify as 


the Officer; for if he forbid the Defendanr to 
have aſſiſted him, yet his aſſiſting him after- 
wards would not have made him Guilty, be- 


| . Cauſe done in Execution of Law. 


4. Becauſe it is not found that the Servant 
did convert the Sheep to his own Uſe; for 
the Special Verdi& only finds the Demand 
and the Refuſal, which, is no Converſion' 
and tho' tis an Evidence of it to à Jury, 
> yer 
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yet tis not Matter upe 
. give Judgment ai 


"Ant therefore the Jay ſhould Kays 8 
the Converfion as well as the Demand and 
the Refufal, like the Caſe in 2 Rall. Abr. 693. - 
in an Aſſiſe of Rent-Seck; upon Nu Tore 

| pleaded, E ury found a Demand and Re- 
fuſat, & fe i diſſciſroity it was held to be a 
ood Yer ict; for the ome ought to 2 — 


n found on he. nd, and ſha] not be ſo 
wee yp * 


Bak ber here 2 ſet forth 1 in his De- 
8 A 1 * ueſt to deliver; then a Nr, 
ſal and Converſſon too, which ſhews tha © RY 
ought to be found, becauſe diſtin * 3 
the, finding the emand and 20 Was 
only a preſumptive, not a concluſive, Proof 
of the Converſion. ; and if the Jury them- 
ſelves knew that chere was no Converſion, 
et the Plaintiff hath failed in his Action; as 
f a Trover be brought for cutting Trees, 
and carrying them away, and the Jury know. 
that the Defendant gut them down, yet they 
ſtill lay in the Plaigriff's Cloſe; this is no Con- 
verſion. | 
And though it 110 been ſtron ly. inſiſted 
at the 9 85 That, the Court ſhall intend a 
Converſion, unleſs 195 1 contrary appeared, 
and are to direct Jury to find the 
mand and Refuſal to be a Converſi on; and 
the Opinion of Padridge and Croke, in Roll. 
Kep. 60. was much relied on, where Adam re- 
2 Peine Lewis 40.1, in the Court of 
rn, and three Buts of Sack were taken in 
Execution, and the Plaintiff depoſited 224 
in che Hands of the Defendant to prevent the 
Sale of the Sack, Rn, was to be FY Pledge 
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fendant was not paid before the next Court · 
Day ; the Jury found the Debt was not paid, 


and that no Requeſt was made to return the 
Sack, but that the Plaintiff requeſted the De- 


fendant to return the Money : Yet it was 
held by thoſe two Juſtices,. That the Law 


would ſupply. the Proof of a Converſion, tho 
it was not found; for it ſhall be 3 chat 


the Money was denied to the laintiff, and 
that the Denfendant might uſe it himſelf; 
and becauſe no other Proof could be made, 


| that very Denial ſhall be a Converſion in Law; 
ſo a Denial of a Rent Seck after Demand, is 


a Diſſeiſin ; much more in Perſonal: Actions, 

2 the Subſtance is found, tis well enough. 

But the Court ſaid, That notwithſtanding 

this Authority, they would not intend a Con- 

verſion, unleſs the] found it ſpecial- 

ſe they ought to have 
it to make the Servant liable; for if 

the Converſion was td the Uſe of the Maſter, 

there is no Colour for this Action to be 

brought againſt the Defendant, but it ought 


to be brought againſt the Maſter. 


_ "WherenponaVenire Faciasde nao was prayed, 


to help the luſuſſiciency of the Verdict, the 
 Convetſion not being found; but the Court 


laid, It was to no purpoſe to grant a new 


1 Trial, unleſs; the Plaintiff had à new Caſe; 
and ſo, Judgment was given for the Defen- 


dant. 2 Mod: 242. Ares verſus Solebay. | 
In Trover: and Converſion of divers Quar- Trover lies 


ters of Malt, the Caſe upon the Evidence Was, w n he., 
That the Defendant having great Quantit bo aldiry of 
of Malt in a Veſſe], .impowered ane Smith, — 


- @a, Bro- 


v 
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4 Broker, to ſell it; and (afterwards the De-. 
fendarit himſelf fold it to a Stranger; and _ 
the fame Day, and before Notice of the Sale 

by the Defendant, Smith Told ir to the Plaintiff; 
who demanded it of the Defendant, who de- 
naied it: And the Cafe was doubtful: to Rolle; 
_ for if the Defendant's Sale ſhould ſtand againſt 
the Sale of Smith, before Notice: of | the firſt 
Sale, then ſhould he be- chargeable for his 
Bargain, which he could not 13 
out any Default in him. And on the o- 
ther Side, it were hard that the Sale of the 
Owner, who had the abſolute Property of the 
Goods, ſhould be defeated by a ſubſequent 
Sale of him that had but a bare Authority. 
But in Concluſion he declared his Opinion, 
That the Sale of the Defendant ſhould ſtand 
good, and the Broker 5 lag each Caſe to 
make his Sale conditionally, if the Maſter 
had not ſold it before; but he ſaid, neither 
the Broker, nor his Vendors ſhould be liable 
to any Action for detaining' the Goods, 
though demanded, without Notice given of 
the Sale by the Maſter, Er partes concordave- 
runt. Aleyn 94. Alwin verſus Taylor, © 
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converting 


Trover lies In Trover of ten Ange 


for Money 
out of a Bag 
or Cheſt. 


Velvet in a Cloak: And the Plaintiff and 


to his Hands ten Angels, and each of them 
agreed, That if there were ten Yards of Vel- 


meaſuring of the Cloak, it was found, That 
there were ten Yards of Velvet ther 


Is, and 


of them, the Defendant pleads, That there 
was a Wager betwixt the Plantiff and one 
Currance, concerning the Quantity of Yards of 


the ſaid Currance, each of them delivered in- 


vet in a Cloak, that then they ſhould be deli- 
vered to the ſaid Currance; and if not, to the 
Plaintiff; and alledgeth, in facto, that upon 


ein; 
Where- 


= 


Teide n eee, a9 
Whereupon he delivered them to the fad 
Currance, which is the ſame. Converſion, & 
And it was thereupon demurred and agreed, 
firſt, That an Action of Trover lies for Mo. 

W ney out of a Bag or Cheſt. But for the Plea, 
= Ga4dy held ir to be good enough; for the 

| meaſuring thereof is the fitteſt way for try- _ 

ing it; and when it is ſo found by the meaſu- 
ring, he hath good Caufe to deliver them 
out of his Bands 'to him who had won- the 

Wager. But Fenner and Popham held, That 

che Plea was not good: For it may be. that 

che Meaſuring was falſe, and therefore he f 
ought to have averred in facto, That there > 
vere ten Yards, and that it was fo found 

upon the meaſuring thereof. And he might General 


— 


ven all the Matter in Evidence, for it is . 
but Evidence: And when he delivered it 
according to the Intent of the Bargain, it is 

not any Converſion. Wherefore by the Con- 

ſent of Gawdy, (abſente Clinch) it was ruled; 

That Judgment ſhould be entered for the 
Plaintiff, unleſs other Matter were ſhewn, 
Ce. on 870. Ledeſham verſas Labram, See 1 

1 ' / jo 41. TT 1 i „„ . 

In Trover for a Box and 290 Peciis 


he Defendant demurred to the Declatati- » D 2 
pn, the Plaintiff demurred to the Defen- Diſconti- 
ars Demurrer, and concluded, &. boc paratuſ nuance: 
= verificare; the Defendant maintained his : 
emurrer, and put the Matter upon the ; 
_--ourt. And firſt, the Court held, That Trover ies 
rover would lie for Plate generally. Fide 2 5 
eyle 224, 264. 2dly, That all is diſcontinu  . 
dy the Plaintiff's not joining in Demurrer, 
put demurring upon the Defendant's De- 
nurrer; for there is no Difference between 


well have pleaded the general Iſſue, and gi- Iſue, when | 5 
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jt! pleading over when Iſſue is offered, and not 
l joining in Demurrer, but pleading over; both 
M are alike, and make a Diſcontinuance, 1 Salk, 
| I, 1 | 219. Campbell ver ſar St. Tobn.. „ I; : 14 
Trover lies In Trover and Converſion for Letters-Pa- 
bor Letters tents of Wine- Licence. After Verdict for 
Patents. the Plaintiff it was moved in Arreſt of Judg- 
1 ment, 1. That a Record cannot be convert- 
1 ed; ſed non allocatur, for the Word Letters Pa- 
1 tents here ſignifies the Exemplification of them 
| „under the Broad Seal, and ſo it is intended 
| in Common Parlance. 2. Becauſe the Date of 
* the Letters Patents is not ſpecified; ſed non 
allocatur, becauſe there is ſufficient Certain- 
ty without it; beſides, the Date is upon 

| 5 Record. 3. Becauſe the Plaintiff does not 
. alledge, That he was poſſeſſed of them « 
Wh! die bons propria: ſed non allocatur after a Verdict: 
| T7 And the Declaration does mention that the 
Wi. Defendan - knowing them to appertain to 
WA the Plaintiff, converted them, which implies 
WH - as much, and Judgment niſi, & Hard. 111 Fones 
| | GUT. | , ot 
tt - Troverlie® In Trover for a Bill of Exchange. The 
Exchange. Caſe upon Evidence was, That the Plaintiff 


1 Indorſe- had a Bill of Exchange drawn upon the De- 


| the Name fendant, and ſent it by J. S. to the Defendant 
I only does to get it accepted; J. S. left it with the De- 
118 ler the Pro. fendant, and afterwards the Bill being loſt, 
14 periy- - the Plaintiff brought a Trover for it, aff 
1. F. S. was now the Plaintiff's Witneſs for 
1 this Matter; and becauſe the Plaintiff had in- 
daorſed the Bill, it was objected, That 7. S. 
coald not be a Witneſs ; and this Point being 
ſaved, the Court were all of Opinion, that 


—— So 


i the bare Indorſement, without other Words 

IF purporting an Alignment, does not work 

WY an Akerationofthe Property; for it may {till 

= 9 VV ++ BY 

1 . | . 
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be filled u up eicher 8 4 Reed 
ſignment, and conſequently 7 


= 7 ia 260] d 


| Wirnebs. 1 Salk. 130. Lucas verſus Haynes. 


The Widow of: a Waterman, who, as Was Trover| — 75 
ſaid, by the Uſage of Waterman's-Hall' may for Samen 


take an Apprentice, had her Apprentice kits 1 
taken from her, and put on Board a Queen's legal Ap- 


Ship, where he earned two "Tickets, which- prenrice 
came to the Defendant's Hands, and for Wrong-to- 


which the Miſtreſs brought Trover: And ers it ſof⸗ 


fices to 


it was agreed, the Adion would well lie, if 3 

the Apprentice were a ke. l e for . 
his Poſſeſſion Would be his Maſter, _ 
and whatſoever he earns ſhall go to his Ws: 


ſter. But ic was objected, 1. That the Com- Whether 
the Com. 


pany. of Watermen is a voluntary Society, pany of 
and that being free of it, doth not make a Watermen. 


* * 


La of London: So that the Cuſtoms of eau 55 


London, for Perſons under one and twenty to luntary So- 
bind chemſelpes Apprentices, doth not ex- t. 
tend to Watefmen; which was agreed by 
all. Then it was ſaid the ſuppoſed Appren- 
tice here was no legal Apprentice; if the In- | 
dentures be not enrolled purſuant to the Act 

of Parliament of 5 Eliz. and if he were not 

a legal Apprentice, the Plaintiff had no 
Title, But Halt, Chief Juſtice, ſaid, he would 
underſtand an Apprentice, or Servant, de 
fade, and that would ſuffice againſt them 
gcing Wrong-doers, M. Caſes, 
Trover for Million-Lottery-Tickets ; up- Saen 
on Evidence it appeared, That the Plain. ry „ Tickers 
tiff had given the Tickers in Queſtion to a f 4. and 
Goldſmith to receive the Money due on ron 5 
them; that ſome Payments were due, and Ticken o 
ſome were not; and this Goldſmith bad re- o. > 
ceived Tickets of the 5 and given may — 
bim A, Note to pay ods © my * Feet 


5 


 . Hands, could. de no Evidence againſt th 


| Lottery: Tickets; thar'the Plaintiff's Tickets | 

were delivered to the Defendant by che 
Goldſmith upon this Note. It was inſiſted - 
don, that this Note under the Goldſmith's 


Plaintiff; but it was read, and ut, Chief 


8 


\  Juftice, ſaid, That che Way and Manner. of 


— —— he pu? eh A 


* 
— — — 
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trading is to be taken Notice of, and the beſt 
Proof that the Nature of the Thing will af- 
ford, is only. required: When Goldſmiths 
gives their Notes, no Witneſſes. are by; 
and their Notes to pay Money or Tickets are 
Evidence of the Receipt of Money. If Mo- 
ney is ffolen and paid to another, the Owner 
of the Money can have no Remedy againſt 
him that received it; but if Bank-Notes, Ex- 
_ chequer-Notes, or Million-Tickets, or the 
like, are ftollen or loſt, the Owner hath 
ſuch an Intereſt or Property in them, as to 
bring an Action into whatſoever Hands wy 
are come: Money or Caſh is not to be dr- 
ftinguiſhed, but theſe Notes or Bills are di- 
ſtinguifhable, and cannot be reckoned as 
Caſh, and they have diſtinct Marks and 
Numbers on them: He agreed in this Caſe, 
That if the Exchequer, or any private Per- 
ſon had paid to the Goldſmith the Money 
or the Tickets, it would have been a good 


P ? 
{ 
ll 


Payment againſt the Owner ; bur wherher is 


would be ſo where Tickets not due ' are” i 


” 


doubted; but as the Caſe was, the Gold- 
ſmich having Tickets of the Plaintiff and of 
the Defendant, the Delivery of the Plainciff's 

Tickets to the Defendant, was no Chan 
of the Property, or any Conſideration for 
tho* the Owner gave the Goldſmith Power to 
receive Money for the Tickets, he did not 
| | „ 


1 


2 for a valuable Conſideration. he 
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 Treſpals'lies;*yer he may have this Action 

if he will; for he hath his Election to bring 
mien dt Either. And as he may have Detinye or Re- 


Adio. plevin for Goods taken by a Treſpaſs,” which 


: 2-4 athrmms always Property in him, at his Electi- 


whereby 3 One; ſo he may have this Action; for one 


qualifies may qualifie A Tort, but not increaſe a Tort. 
but not en- So he hath Election to make it a- tortious 


— 
2 
— 


| Freaſed, Priſal or not; Which is the Reaſon that if 


Goods: be taken by a Treſpaſſer, yet if the 
Party for whom they were taken, be attainted 
of Felony; he ſhall forfeit them; or the Right 
and Property remains in hin, and the Law 
ſhall adjudge them in him until he makes 
his Election to the contrary, by bringing of 
2 Writ of Treſpaſs; Wherefore he might 
mainrain the one Writ or other at his Election. 
Wherefore, &. 1 Cro. 824 Biſhop werſws Viſ⸗ 
counteſs of Montague. See Shower 81. Parker 
verſus Gage; and Winch, 46, 7. 


= ” 


Trever An Action of Trover and Converſion was 


does lie a- brought, upon the whole Matter the Caſe 


1 appeared to be this: 


for derain-' A Stranger took the Horſe of the Plaintiff, 
ing « Horle and ſent him to a common Inn, and there he 
brought by remained for the Space of half a Year, at 
— dis Di. Which Time the Plaintiff had Notice where 
ct, bis Horſe was, and thereupon demande 
him of the Innkeeper, who anſwered; That | 
2 Perſon unknown left the Horſe with hſm, 
. and ſaid, he would not deliver the Horſe 
to the Plaintiff unleſs he would pay him for his 
Meat which came to three Pounds ten Shil- 
| lings for all the Time, and alſo would be ſure 
that it was his Horſe; upon which the Plain- 


; Y 2 
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And it was.eſolved by 


as good; for the Innkeeper. was com- 
pellabſe to keep the Horſe, and not bound, | 
{ac his Peril, co take Notice of the Owner 
of the Horſe; and by the Cuſtom of London, 
WT if 2 Horſe: be brought td à common Inn, 
Where he has (as it is commonly. ſaid) eaten 
W out. his Head, it is lawful for the Innkeeper 
to ſell him; which Caſe of the Cuſtom im- 
plies this Caſe. And there is à Difference, 


An Action of; Trover may be brought for WhenT 
Goods taken forthe King's Tax; if the taking onde da 
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Montague, 
. < — 


Juſtice, diſſenting) That the Defendant's Plea 


here the Law compels a Man to do a 


. 


a the Tower bring an Action af Debt for 
/1E 


Law; becauſe the Law compels the Lieute- 
nant to give Victuals to his Priſoner, other- 
wiſe if Mother Man brings an. Action of Debt 
for Diet: And in this Caſe at the Bar the Inn- 


That if the Law was as the Plaintiff would 
have it, it would be a pretty. Trick for one 
Tt o wants a keeping for his. Horſe. And 
ich. 6 Fac. in the King's-Bench, between 


cited by Barkeſdel, of Counſel with the 75 
dant. Popham, 127. Robinſon verſus Walter. S. 
C. 3 Bulſt. 268. S. C. 1 Rolls. Reports, 449. 


sp.; Bulf. 289. Snirt verſus Drungold. S P. 1 
brought for When Tro- 


1 4 


f 


182, Bell verſus Knight. | | 
. 5 5 | E 4 Tro- 


- 


Diet againſt one Who was bis Priſoner: In 
this Caſe the Defendant cannot wage his 


Harlow and Ward, the like was reſolved as was 
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keeper was compellable. And Doderidge ſaid. 


were any ways unlawful 5 as if the Party were ken ſor 
exempt from the Taxes, and the like. 2 Mod, Takes, 


and Doderidge, Juſtices; (Houghton, © 


4 


hing, and where not; as if the Lieutenant 


* 
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Tojrry the, Trover lies to try che Validity of che Judg- 


the Com- ment of the Commiſſioners. of the Exciſe, if 

bete en Things over which have no Power ; o. 

Judgment. therwiſe as it ſeems in Things within their 

Iuriſdiction, and the proper Remedy in ſuch 

Caſe is an Appeal. See Hardreſ Reports, 

45; and 40+ RES yo. et 
Trover lies 


der Geode. Trover for ſix Hogs, ſpecial Verdict was 
diſtrain'd found, viz. That the Lands demiſed, lying in 
and ei two Counties, viz. Part in the Hundred of A. 


@ 7 


ons of the in Wilts, and Part in the Hundred of B. in 
diene Southampton; the Leſſor for Rent-Arrear di- 


urlued. ſtrained in both Hundreds, and the Diſtreſs 
iltrels in being not replevied in five Days, Notice was 


two Hun- 


dreds, viz. given to the Owner of the Goods, and then 
4 and B. hs ſent for the Conſtable of A. who, in the 
Counties. Preſence of B. ſold them in the Hundred of B. 


Oath upon Et per Cur. Firſt, Perſonal Notice it ſufficient ; 
2" red by for Notice is the Thing required. 2dly, No- 


the Contta- tice to the Owner is ſufficient againſt him in 
ble OL A. in 


- Bis well. Trover; but if the Tenant had brought Re- 


levin, that would not have ſerved as to him, 
55 he myſt have had Notice allo. © 
zdly, Tho the Act requires the Oath ſhould 

be adminiſtred by the Conſtable of the Hun- 
dred where the Goods are, and here the Con- 
{table of 4. adminiſtred the Oath in the Hun- 
dred of B. where he had no Authority, yet 
this was held good ; becauſe the Defendant 
could nor fever the Diſtreſs, it being intire as 
the Cauſe was, and the Hundreds contigudus; 
ſo that the driving was lawful, and a Continu- 
ance of the firſt taking. Sed per Cur. A Di- 
ſtreſs in Middleſex ought not to be driven into 

a diſtant County, as Hampſhire. 1 Salk. 247. 
Walter verſus Rumball, §. C. 4 Mod. 390. 
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| -Trover for à Ship, and its Tackle and Fu- Trove ies 1 
niture. Upon Not guilty pleaded, a ſpecial g,. 
Verdict was, That one Wilkam Gault, a Den- 
zen of England, was Owner of the Ship at the 
Time of the taking, and was Durch-built, and 
taken in the War between the Dutch and 
French as à Dutch Prize, and condemn'd for rt 
Prize in the Court of Admiralty of France, and 
fold ; and chat when the faid Ship was taken : 
as Prize, there was Amity between England 
and France. That the Maſter was a Dutch- 
man born, but a Denizen of England. The 
Mate was Engliſh, and eight Mariners, and + 
two Dutch on Board; that the faid Ship was 
ſold to divers Perſons by virtue of the Sen- 
tence of the Admiralty of Franco, and that the 
Plaintiff bought the laid Ship from the Per- 
ſons to whom the ſame was ſold as aforefaid ; 
that the Defendants, as Servants of the ſaid © 
William Gault, took the ſaid Ship from the ' © 
Plaintiff; and if the Defendancs be guilty, . 
The chief Queſtion intended Was, Whe- A Sentence 
ther this Sentence ſhall be examined by the A. 2 
Common Law? And reſolved, ic ſhall not; rave 
becauſe though ir be in another King's Domi- pn. 
nions, we oughe to give Credit to it, or elſe verted in 
they will not give Credit to the Sentences of ks win 
our Courts of Admiralty, and the Defendants winfer- 
are at no Prejudice; for the Way is, if they 
find themfelves aggrieved, to petition the 
King, ' who will examine the Caſe, and if he 
finds Cauſe of Complaint, will fend to his 
Ambaſſador” reſiding with the Prince or State 
where the Sentence was given, and upon 
Failure of Redreſs, will grant. Letters of 
Mark and Repriſal; and Judgment was given 
for the Plaintiff, Raym. 473. Hughes verſus | 
r 5 
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Serjeant Davis, for 


* 


Teste Ia an Action of T and. Conyerſion, 
age 


wels , © iniſtraror 
allt the by the Adminiſtrato he 


Perſon to divers Jewels: Upon Not Guilty pleaded, 


Teſtaror . the Jury found for Part Not Guilty ; for other 
had der iſed Jewels, That he is Guilty; and for ſixty-fiye 


hee great Pearls, and ſixry-five ſmall, Fah and 
p 


ation of 3 cial Ver- 


- 


Diamond Chain, they found a 


dibe deter. dict; that Serjeant Dauis was poſſeſſed of 


minarion of tem, and being poſſe(5'd, made his Will, and 


rſt vy « Fhereby deviſed the ſe and Occupation of 
' Limitation al] his Plate, Hangings and: Jewels, to Dame 


annexedr9 Elianor; his Wife, during her. Widawhood, 


ve bent ſhe, giving good. security) to my Daughter 
Lau, ply ig, to deliver and leave. che 

fame to; my ſaid Daughter Lucie, at the Day 

of her Death or ſecond Marriage, which 

ſhould firſt happen. That he died poſſeſs'd of 
choſe Jewels, and that after his Death, the 

Adminiſtration of the Goods of the ſaid. Sir 
Fobn Davis was committed to the Plaintiff; 


that the ſaid Elianor, the Wife of Sir  Fobs 

Davis, was the Daughter of the Lord Audley, 
Earl of Caſtlebaven; and that ſhe in the Life 
of Sir Fobn Davis uſed the. ſaid Jewels, Er ut 
 . Ornamenta Corporis _ fui uſually wore them; 

then afterwards the ſaid Elianor married with 

the Defendant, and that he converted thoſe 

Jewels, G. And if the Court ſhall judge for 

dhe Plaintiff, they find for the Plaintiff, and 
Damages 370 J. and if not, for the Defendant. 
Upon this Special Verdict, it was openly 

Parapher- argued at the Bench: And Berkeley and Fones 
ralia, quid. argued for the Defendant, That ſhe bein 
the Daughter of a Noble: man, and permitted 

to ule. them frequently, ut Ornamenta Corporis 

ſui, and they being convenient for her De- 

geree, ſhe could have them as her Parapherna- 

lia; and when there be not Debts te be 2 

5 | e 


(as it doth not appear there were any) ne 
ſhall have them againſt the Executors or Ad-. : 
miniſtrators of her Husband; and that che 
Husband cannot diſpoſe of them #from his 
Wife, by his Will; but inſtantly, by his Death, 
the Poſſeſſion of them being in the Wiſes 
Cuſtody, the Property is immediately veſ tel 
in her, and the Husband cannot give them 
away; and that is of Neceſſity and for Con- 
veniency inthe Law ; for it is not reaſonable 

42 the Husband ſhould leave her naked of thoſe 

= Jewels which ſhe uſually did wear, and are 
fit (according to her Calling) to wear: And How con- 


the it appears by. Lyndewode, that the Wife againſt — 03 
ay her Husband's Will, hath ſuch an Intereſt Lau. 


75 in Goods which are her Paraphernalia, that her 
I Husband hath nothing to do with them ; bur 


5 ſhe may make a Will of them in her Husband's 
; fr. Life time, and may diſpoſe of them, in vita 
th, Mariti, invito Marito; but they ſaid, This 


obs Wi is not allowable in our Law, that"the ſhould 
ley, diſpoſe of them in her Husband's Life-time ; 
je but when the Husband doth not diſpoſe of 
ft them, they are inſtantly veſted in the Wife: 
ö And although the Husband may make a Gift May be gi- 
of them in his Lifetime, yet he cannot make a 72 by 
Will to diſpoſe of them, 4. and. compared it to Life, EP 
the Caſe, where a Feme hath a Term, andtakes nut by | 
Baron, he may give and diſpoſe thereof in his 
Life. time, but he cannot diſpoſe of it by his Will; 
as in the Caſe of Bransby and Grant ham, and the 
| Caſe of Bracebridge, Plow. 416. and in the Caſe 
primo Henrici quinti Executor, 108. The King 
may give the Jewels of his Crown by Letters 
Patents; but he cannot by his Teſtament diſ- 
poſe of them. And Berkeley ſaid, That this 
Permifſion of the Wife to wear them uſually, 
| Is as a Gift of them to her by her Husband | 
$ - an 
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7," Ations- the Caſe fox” 
and compared it to the Caſe. of 11 Hen. 4. 
83. where one takes my: Son and cloaths 
him, or my Wife and cloaths her; jt is as it 
were a Gift of the ſaid Apparel unto them, 

and I may take them again with the Apparel: 


— k - 
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| Cultomsof And as by the Cuſtom of London and Mala, 
Wales, (as Tones laid) the Wife ſhall have the Moiety 


of the Goods, whereof her Husband dies 
poſſeſſed ; yer her Husband in his Life-time 
may give all the Goods, but by his Will ke 
cannot prejudice her, concerning her Part; 
wherefore he concluded, Thar ſhe ſhould have 
them notwithſtanding the Will. And Fores 
ſaid, That by the Civil Law, as the Con- 
dition to tie her from Marriage, ſo the Li- 
mitation to have theſe Jewels during her 
Widowhood, is void, becauſe ſhe is abſolutely 
poſſeſſed of them; whereupon they conclu- 
ded, That Judgment ought to be given for 
the Defendants. But Richardſon, Chief Ju- 
ſtice, and Croke, . argued to the contrary ; and 
that this is a good Will; and that ſhe may 
not take them but according to the Will: 
But if the Husband had not made a Will, 
but had left them to the Diſpoſition of the 
Law, and the Queſtion had been betwixt 
the Executors or Adminiſtrators, and the 


N wels 
1.5 be Pa. 


replernalis Wife, where there be not any Debts or Le- 
dere other gacies to be paid, or where there be Aſſets 


rs 


HOT _ co pay all Debts and Legacies beſides thoſe 
pay Debts, Jewels ; there, peradventure, the Law: will 
anc 29 . allow her to take and enjoy them as her Para- 
viſe of phernalia. But where a Husband hath made 2 
chem 5 but Will, and limited how ſhe ſhould have them, 
Auere, | The ought to take them as her Husband ap- 

pointed; and his Will is as good, and as well 

to be performed, as a Gift in his Life- time i 
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and that it is not like unto the Caſe of 11 Wars of 
Hen. 4. 83. for there it is a good Gift to the 0 85. 
Son, and to the Feme, by the Raviſher; and T0. m_ 
the Husband may well aſſent unto them. 80 and Son. 
are the Caſes 11 Hen. 4. 12. and 34 Hen. 6. 

10. That Goods dedicated to the Service of a To the 
Chapel or a Church, are a good Gift to the rden 
Wardens of them in Law); but this'Permil- 


| fion by the Husband, for the Wife to wear 


them, cannot be a Gift of them in Deed nor 
in Law; for the Husband cannot give ought 


to the Wife, they being both but one Perſon Not by Bi. 'Þ | 


in Law, And as to the Objection, That al- 3 
tho' an Husband may diſpoſe of them by Act 8 
in his Life, yet he cannot by his Will; it nere the 
was anſwered, True it is, That a Man who lotereſt of | 
hath a Thing Real in another's Right, or a de mins 
Chattle Perſonal in another's — * altho“ he by his 


may give, yet he cannot deviſe it, as Plow. "ig — 


192. in Bracebridges Caſe. So where as Exe- poſe of it 
cutor makes a Gift of Goods, which he hath by * 


as Executor, it is a good Gift; but a Deviſe pee! 
of them is not good, becauſe he hath them in Gift ere. 
ayter droit. But of all Chattels Perſonal, al- CR. 
tho' the Wife had them before Marriage, the = 
abſolute Property by the Marriage is veſted in 1 
the Husband, and he may give them in his „ n e- 
Life, or diſpoſe of them by his Will: So of lute Giſt. 
thoſe Goods which are termed Paraphernalia, | 


the abſolute Property is ih the Husband ; and 


therefore he may well deviſe them. And to 
the Caſes, That the Husband may by Gift 
of all his Goods, bona fide, prevent his Wife 
that ſhe ſhall not have any Parc of them, nor- 
withſtanding the Cuſtom in London, Wales, or 
elſewhere; yet by his Will, if he deviſeth 
them, it ſhall not fruſtrate what ſhe ought to 
have by the Cuſtom, they agreed to be pop 

1 7 5 x Law ; 


La; for Cuſtom is another Law, and inſtant- 

ly by the Death of the Husband veſteth che 

Intereſt in the Wife; but the Goods which 

Thi! «ſhe claims as Paraphernalia be not given to 

1 | the Wife, but thoſe which are of Neceffity 

W || and Conveniency for her: And when the 

Husband leaves her what is for her Neceſſity, 

s viz.) neceſſary Apparel he may well make 

Parapher- a Diſpoſition of the Reſidue, by his Will; 
ecfſary, not and for that Purpoſe was cited 19 H. 6. 14. 

Apparel. A Feme for her Quarentine may have her liv- 

: ing de communi ; but ſhe may not take any 

| thing, unleſs for Neceffity. And where the 

Civil Law faith, That ſhe may make a Will 

in the Life of her Husband of her Parapherna- 

lia; yet the Common Law (whereby we are 

to be guided) is expreſly contrary to it ; That 

The may not make a Will of any Goods but 

wich her Husband's Aſſent; and that the 

Husband ſhould aſſent afterwards, and deli- 

ver the Goods according to her Will; for then 

it is as his own Gift: But of an Obligation or 

Things in Action, a Wife may make Execu- 

tors by Aſſent of her Husband, and may make 

her Husband Executor, as appears by the 

Books 4 Hen. 6. 3 1. 39 Hen. 6. 27. 3 Ed. 3. 

Deviſe, 12. 26 Ed. 3. 71. And the Intereſt, 

and Poſſeſſion, and Property of ſuch Goods 


lth „ as are call'd Parapbernalia, are in the Husband, 
It Sa and he may deviſe them to his Wife; and that 
4 ſhe ſhall take them by the Deviſe, appears 33 


Hen. 6. 31. where he deviſed to his Wife her 
Apparel; and ſhe juſtifies the taking of them 
1 | by the Deviſe and Delivery of the Executor. 
vs 37 Hen. 6. 28, That ſhe ought to take only 

[ES er neceſſary Apparel. 1 Elix. Dyer, 166. 18 
| | Ed. 4. 11. 12 Hen. 7. 33. & 34. That the Pro- 
| perty and Poſſeſſion of thoſe Goods be 111 


„ 
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Husband, and ſhe may not make a Will of 
them withont her Husband's'Aﬀent; And a 


Caſe Was cited in the Exchequer. Trin 28 5 TTY. 
Eliz, betwixt the Lord Treafurer and others, | 


Executors of Viſcount -Bindon, againſt Mary, 
| Viſcounteſs Bindon, in an Action of Trover 


and Converſion of Jewels, of the Value of 


1000 J. She pleads to all, beſides ſuch Jewels, 


which were a Chain and Bracelets, not ex- 


ceeding the Value of 160 J. Not Guilty; and 
as to them, ſhe pleads, That ſhe was the Wiſe 


of Viſcount Binden at the Time of his Death, 
and ſhe uſually wore thoſe Jewels, as Orna- 


ments of her-Body ; and avers, That the Exe- 


cutors had Aſſets to ſatisfy his Funerals, and 
all his Debts and Legacies, beſides thoſe Jewels; 


and Iſſue was taken, That that they had not 
Aſſets to ſatisfy all the Debts and Legacies, 
beſides thoſe Goods: So there it is to be ob- 


ſerved, That Jewels of x60 J. for a Viſcounteſs, 
| were not allowable for Paraphernalia, if he had 
diſpoſed them in Legacies. And it was an- 
ſwer'd, Altho' here in this. Caſe, the Defen- 


dant be the Daughter of an ancient Baron of 


this Realm, and of an Earl in Feland, yet be- 
ing married to Serjeant Davis, ſhe ought ro 
have them as his Wife: And there is not any 
neceflity ſhe ſhould have a Chain of Dia- 
monds, and the ſaid ſixty-five great Pearls, 
and the ſixty-five ſmall: Pearls, which are 


things hanging looſe, and are not in any 


Chain or Bracelets; and they be not for any 


neceſſity for Ornament or for Covering. But 


quacunque via data, the Husband having expreſſy 


diſpoſed of them by his Will, ſne may not a- 
gainſt his Will take them without the Aſſent of 


the Adminiſtrator, and without Delivery, and 


not of her own Head detain them, withont 
. . entering 


RG Eee ee rs SR 
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oo ing Security: And where it is alledged- 
That in the Civit Law a Condition to re- 
 Whata ftrain a ſecond Marriage, is not allowed» 
* this is no Condition, but a Limitation only; 

Limitati- and it is reaſonable ſhe ſhould take accord- 
ON ingly. And it was alledged, That this is not 
| Deviſe ot any Deviſe of thoſe Jewels, but only the Uſe 
 Uſcand' and Occupation of the Plate, Hangings, and 
Occupe- Jewels, during her Widowhood, (which may 
be) and no abſolute Gift of them; as is 
in 37 Hen. 6. 30. the Caſe of Craple, and 
Plowd in Welden's Caſe : And they concluded, 
That this is a good Diſpoſition by the Will, and 
2 Declaration of his Intent, and takes away | 
that which otherwiſe ſhe might claim by the 
Law ; and his expreſs Declaration controls 
any implied Gift, as it ispretended. , And for- 
aſmuch as ſhe hath not performed it, the Li- 
mitation is determined, and neither ſhe nor 
her Husband can have them; wherefore they 
concluded for the Plaintiff. 3 Cro. 343. Lord 
Haſtings verſus Sir Archibald Duglaſs. See Moore's 
Reports, 213. - Viſcounteſs of Bindon's Caſe of 

; | ns 
WhenTro- In Trover of Goods, on the twenty-fifth of 
ver lies for November, anno tertio Caroli: Upon Not guilty, 
ed by the a ſpecial Verdict was found, That one Fobn 
Conmiſi- Hill and Alice Squire were poſſeſſed of thoſe 
Bankrupt, Goods, and uſed the Trade of Merchandize, 
aint one and being fo poſſeſſed, were bound to the 
dclaiming Defendant, anno . primo Facobi, in a Sta- 
under an tute, acknowledged according to the Statute 
nded Of viceſimo tertio Henrici actavi, capite ſexto, for a 
on a Sta- true and juſt Debt; and that being forfeited, 


HOT ans he ſued an Extent upon that Statute, vice 


Octobris tertia Carols, directed to the Sheriffs of 

London, and that they, by Virtue of that Ex- 

tent viceſimo primo Octobris tertio Caroli, 4 
1 85 | e 


Sheriffs according r 


15 8 r 


| "Crober aan ebnen e  &< 
led thoſe Goods, (the Writ being returtable 
1 Craftino Animarum) and returned the Writ. 
and Inquiſition into the Ch 
he third of November. 3 Car. the 
and Alice Squiro became Bankrupts, being 
ndebted to the Plaintiff, and to divers others, 
Wor true and juft Debts. That upon ehe ſixth 
Day of November, 3 Car. the Defendant 
ſued a Liberate upon that Extent, and thoſe”. 
oods the fame 1 were delivered by the 
0 the Appraiſement in the 
xcent ; Tharafterward, vis. upon 2 
November, the Plaintiff, a | 
d out the Commiſſion of Bankrupts again 
he faid Hill and Squire," and the Commiſſio- 
ers, by Virtue of their Commiſſion, ſold thoſfſe 
dods to the Plaintiff upon the three and 
wentiech Day of November, 3 Car. and 
hat the Defendant after wards, viæ the twen- 
filth Day of November, the ſame Lear, con- 
perted them, &c. Et fs ſuper totam, &c. And 
was argued ſeveral Days at the Bar, and 
he ſole Queſtion was, Whether Fob» Hill and 
Alice Squire becoming Bankrupts after the Ex- 
ent, and before the Liberate, the Sale of the 
ommiſſioners unte the Plaintiff,” after the Gos b, 
oods delivered upon the Liberate; - be good ? the Com 
And it was argued by Noy and Furrer for the mifioners 
| e That N is - . 
it ing this Extent, the Property of ons de. 
e Goods remain in the Co 05 | 
xtent are only ſeiſed into the King's Hands, ster the _. 


Chancery, That 
fa 


ood ; 


for not- rupts of 


coming 


nuſors, and by the Bankrupt 


+." a 
n-the eighth o 
and 0 5 ; * 
of Ban- 


Extenr,and 


put that ſhall not divert any Property from before tc 
he Conuſors; for they be - it Tere in the Liberare, | 
protection of the King, and then when the beter 

Conuſors become Bankrupt before the Libe- 


good. 


rate, thoſe Goods are in the Power of the 


F 


Com- 


vs 


Goods ex- 


tended are 


in Cuſtodia 


44. 
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upon the Book of 3 Ed. 6. Dyer 67. where 


Goods be extended, yet were ſubject to be 


ſeiſed for the King's Debt: And they alſo 
relied upon the Statute of 13 Eliz. c. 7. and 


chiefly upon the Statute of 21 Fac. where- 


by it is provided, That Commiſſioners may ſell 
Goods or Lands, notwithſtanding Judgments, 
Statutes, Executions, or Extents, not ſerved 


or executed; and that, they ſaid, was not done 


until the Liberate; otherwiſe there would be 


a Miſchief: For then there may be an Ex- 
tent, and no Liberate be ſued after upon 


it, as the Book of 31 Hen, 6. Brooke Statute 
41. But all che Court refolved, and ſeve- 
rally delivered their Opinions, That | thoſe 
Goods, extended before they became Bank- 
rupts, and delivered by the Liberate after they 
became Bankrupts, could not. be fold by the 
Commiſſioners; becauſe they being extended, 
are quaſi in Cuſtodia legs; fo as the Conuſors 
have not any Power to give, ſell, or diſpoſe of 


them; and although by the Extent the Co- 


nuſee hath no abſolute Intereſt nor Property 
in them, until the Delivery by the Liberate, 


and at the Return of the Writ, may refuſe them 


for being overvalued, yet that is for the Advan- 
tage of the Conuſee: For the Extent is Capias 


in manus noſtras, ut eas liberari facias, and they be 


For the Goods are bound by the Teſte of the 


as Goods gaged or diſtrained, which cannot be 


forfeited by Outlawry, or taken in Executi- 


on from the Party who hath them in Gage, 
or by way of Diſtreſs, without Payment of 
the Money. Vide 37 Hen. 6. f. 10. 22 Ed. 4 
F. 11. 3 Hen. 8. Bro. Pledges 28. and 13 Rich. 2. 


. 


Writ 


Commiſſioners to ſell and diſtribute amopaſ 


the Creditors: and they relied eſpecially 


7 


+  Trover and Converſion, _ 
| Writ of Extent or Execution ſued ; as 2 Hen. 4. 
5 F. 14. 4 Hen. 6.f. 58. and Cotes Rep. fol. 171. The 

| Goods are bound by the Execution ſued, but che 

o Land is bound by the Judgment; and by the Ex- 
4 ᷑bent they are to be taken by the Conuſee; and Goods are 
it is good againſt the Conuſor: And the Caſe pound 
lt here is ſtronger ; for that the Extent is return- Time the 
; ed before they became Bankrupts, and the De- Execution 
ed livery by the Tiberate Was before the Com- Land from 
miſſion of Bankrupts was ſued out; and it is the Time 


5 not like unto the Caſe of 3 Ed, 6. Dyer 67. 30 ms | 


for there although the Goods were extend- 
ed, yet they were not delivered to the Co- 44 
nuſee, and the Wric was not returned; . | 
and the Wric of 3 was for Debt due FY 


to the King, wherein the King hath bis Pre- = 
rogative by the Common Law: And yet ic | - 


is ſaid there, That others were of a contra 
Opinion: Alſo when the Writ of Liberate. is 
ſued, it hath Relation to the Writ of Extent, 
and they be quaſi but one Extent ; and the 
Goods are ſo bound by the Extent and Ap- 
praiſement, that the Conuſor hath not any / 
more Property in them, but ſecundum quid, and 
not ſimpliciter; that is, if the Conuſee refule p,,,@y 
to accept them; for it is a conditional Writ in Goods is 
to deliver them to the Conuſee, if he will ac- g | 
cept them; and when he accepts them they id, or 
are bound ab initio. And Jones cited a Caſe Fronts 
19 Fac. in the Common Bench betwixe 
Brumſted and Bathurſt, where an Undear-She- 
tiff took an Obligation for his _ Fees for 
ſerving an Extent, before the Liberate : It 
was held not allowable, but he ought to 
have ſtayed until the Liberate. And whereas 
it was objected, That the Writ is not ſerved 
nor executed until Delivery of the Goods up- 
on the Liberate, and therefore the Commiſſi- 
e 2 | onery 


4 
a. 
' 
1 
|” 
1 
144 


" firs, Commiſſion; and the Sale is void, tho' the 


Frover for In Trover for Goods the Caſe was thus: 


for Rent '\ 72 : 
| by one not the Court reſolved, That the Action lay, and 


9 


oners had Power of them, They all concet- 
ved, That the Statute being with an Excepti- 


e 


hen. they are deliver-. 

Jommiſſioners have 

| ſaid, That the Statute of 21 Fac. provides, 

That Goods attach'd by foreign Artach- 

ments in London, ſhall be ſold by Commiſſio- 

ners, which proves, That after the Statute of 

13 Eliz. until the Statute of 21 Fac. the Com. 

miſſioners had no Power to meddle with Goods 

taken upon a foreign Attachment, yet they 

are but as a Pledge to draw the Party to an- 

ſwer, and if he appear, the foreign, At- 

tachment is diſcharged; wherefore this Ex- 

tent being returned ſerved, the Goods be not 

ſubject to other Executions, nor to the Power 

of the Commiſſioners: And it was therefore 
adjudged for the Defendant. 3 Cro. 148, Aud 
e 

Trover by „ The Aſſignee of the Commiſſioners of 

the Al. Bankrupts may bring Trover for Goods fold 

2 by the Bankrupt, after the awarding the | 

Goods were never ſeiſed. Moore, 594. Smith 

v. Miles. S. C. 2 Co. 25. CO 7 


Goods di- The Goods were. diſtrained by the Defendant 
fraincd for Rent, which he claimed as Occupant, and 


8 to that there could be no Occupant of a Rent. 
Nev. Salk. Bulſt. S. C. 1 Cro. 901 „ S. Moore, 
664. See Vaughan, 186. f 

0 1 * * 1 
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„ in an Action of Trover of twenty Loads of Troxer lies 
dei- . . 775 FOND ig 2: ſor Goods 
Per Bi ſpecial Verdict, che firſt Queſtion was, Whe- roi on | 

ex. ther a Leaſe for three Lives by Indenture, da- Rah wv 


ted the thirtieth of Auguſt anno 20. Eliza. baben. diſt am. 
dum a die datus, and Letter of Attorney made 


5 4 f the firſt of September anno 20. Eliz. to make II, ery of 
hy WLivery, and Livery is made accordingly, be a Lc{c,»har 
ave od Leaſe? Becauſe if Livery had been? 


made the ſame Day it bears Date, and Let- 


os ter of Attorney had been in the ſame Deed, 
| = it had been merely void. The ſecond Que- 
50. ſtion; Admitting that Livery by Letter of At- 


torney ſubſequent be good, Whether a Leaſe 

being made by a Biſhop for three Lives to one 

for Life, Remainder to a fecond for Life, 
Remainder to a third for Life; ſo not war- 
tanted by the Statute of 1 Eliz. cap. 4. and the 
Succeſſor accepts the Rent: whether this be a Acce p. 
good Leaſe againſt the Succeſſor himſelf, who tance of 


accepted the Rent, and ſhall bind him during rea eu 


his Time, ſo as he cannot enter to avoid it, voidable 
and make a new Leaſe ? Theſe were the Eiter t 
Points intended, and were argued at the Bar; makes it 
but for a Fault in the Leaſe, whereby the De- Sd. 
fendant claimed, the Matters in Law were 

not, reſolved ; but Judgment was given for 

he Plaintiff, without any of the Juſtices O— 
Epinions concerning this Point. The Fault 

as, That the Biſhops there uſually by one Leaſe void 
Leaſe had let three Manors, reſerving 32 l. mo 
Rent yearly, which was found to be the anci- Reſerva 
ent Rent; and the Biſhop here makes a Leaſe, * ene. 


babendum to Thomas ap Rees, and his Aſſignes, 


5 an endering to the Biſhop and his Succeſſors 
Fas the uſual and accuſtomed yearly Rent, and 


the Rents and Services at the Days and | 
F 3 imes ® 


\.  Trobey aud Converſion. — 9 


. 'Y 

; j 

2 o . 
L 

9 

K 

EA 


z 


: G 5 x 5 — oy ; : ; 5 
: 1 * * G « N / 8 4 * | 1. . e pd 


Times uſually accuſtomed, and he doth not 
ſhew any Rent in certain; and becauſe the 


ancient Rent of 32 l. had been uſually paid, 
where the three Manors were let together, 
but there was not any old Rent reſerved upon 
this Leaſe with ſuch Exception, (and then the 
old Reſervation is meerly void, and no Rent at 
all reſerved) therefore all the Court held, 
That this Leaſe under which the Defendant 
claims, is a void Leaſe by the Statute to bind 
the Succeſſor ;” and the Succeſſor having en- 
tered and made a good Leaſe to the Plaintiff, 
if this Leaſe to the Defendant be not in Eſſ, 
it oughe to be adjudged for the Plaintiff: 
But in the Argument of this Caſe at the Bar; 
for the firſt Point a Caſe was cited betwirt 
Greenwood and Tyler, in the King's Bench, 7rin. 
17. Tic. rot. 1179. where it was adjudged, 
(and confirmed afterwards in the Exchequer- 
Chamber upon a Writ of Error) That if one 
makes a Leaſe for Life by Indenture, dated 
Dic eſims die Auguſti, ſecundo Edwardi ſexti, Haben. 
dum from Michaelmas following, for three 
Lives, and Livery is made by the Leſſor af. 
ter Michaelmas; it is a good Leaſe by the 
Indenture, (for it was a Leaſe by Baron and 
Feme of the Land of the Feme, which ought 
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to inure by the Deed, otherwiſe it had no! 


been good to bind the Feme; ſo it was ad- 
judged it bound her. So it ſeemeth a Letter 
of Attorney being two Days after the Deed, 
is as good as if it had been made in Perſon. 
And for the ſecond Point, another Caſe was 
cited to be adjudged in the Common Bench, i 
 Paſch. 5 Fac. Rot. 1041. betwixt Fheeler and Da»- Wil 
Ex, upon an eſpecial Verdict in an Ejectione firme, Wil 


for an Acre of Land in May/cmorein the — 
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h not of Glouceſter, That whereas Richard, Biſhop of 
ſe the Glouceſter, was ſeiſed in Fee of the Manor of 
paid, ¶ ¶ Aæyſemore, whereof this Acre is Parcel, and 
ether, ¶ by Indenture 8 Elia demiſed that Acre 
upon % Faſper Danby and William Danby, Haben- 
2n the dum to the ſaid Faſper, 4 die datus In- 
ent at Aenturæ for his Life, Remainder to the ſaid: 
held mlliam Danby for his Life, rend ring three 


= Shillings and two Pence by the Year, at AAi- 
chaelmas, and at the Annunciation; and that 
che ſaid Richard, Biſhop of Glouceſter, died, and 


g en 
intiff, WW Godfrey, late Biſhop of Glouceſter, was created 
n Ef. A Biſhop ; and having Notice that divers Rents. 
intiff of the faid Manor were due and unpaid, com- 
Bar; manded F. V. his Bailiff of the ſaid Manor, 


to receive the ſaid Rents arrear, who ac- 


twixt | 
cordingly received them; whereof the Rent 


Trin. 


dged, of the ſaid William Danby was amongft others 
quer- paid to the 5 not giving Notice 
if one particularly to the aid Biſhop, that the ſaid 


dated i Rent, received of the ſaid William Danby, was 


Taben the Rent of the ſaid Milliam; and that the ſaid 
three Biſhop generally, 43 Eliz. accepted of all 
or af- the ſaid Rents by the Hands of his Bai- 
the liff; and found the Statute of 1 Elia. and 
and that the ſaid Godfrey, Biſhop of Glouceſter, 255 6 
2ught mo die Aprilis 44 Eliz. demiſed to the laid 
1 not Plaintiff che ſaid Acre, and all the Tithes 


s ad- growing thereupon, for one and twenty Years; 
£tter ¶ and that the ſaid Plaintiff entred, and was poſ- 
Deed, ſeſſed until the Defendant, William Danby, e- 
>rſon. ¶ ected him: And upon chis Verdict Judgment 
was for the Defendant. And it was alledged 


> Was 
ench, at the Bar, that it was reſolved hereupon, 
Das- That altho' the Leaſe be for Life Habendum 
me, die datus. yer being found Quod Epiſcopus di- 
zunty 


miſt, it ſhall be intended, that Livery was 


of F 4 made 


A 


„% ans on ide Km m 
made aſter the Day; and then it good 
Leaſe. Secondly, This Acceptance-of the 
Rent by- the Biſhop's Succeſſor, ſhall bind 
him for his Time, ſo as he ſhall not void that 
Leaſe which was otherwiſe voidable ; becauſe 
0 it is a Leaſe of Parcel of the Demeſns, and 
1 for two Lives, the one after the other in Re- 
KOT: mainder : And the Copy of this Record was 
WA. x brought in, where Judgment was given upon 
10 this Verdict for the Defendant. But 2uere, 
Whether it were for this Cauſe alledged, or ſor 
that the Plaintiffs Leaſe was not warranted 
by the Statute of x Eliz.? 3 Cro. 94. Owen v. 
Thomas Ap-Rees. af )* „ £22, Ty ul 
In Trover upon a Special Verdict, the Caſe 
If underta- Was, The Goods in the Declaration were the 
bias . Plaintiff's, and by him delivered in London, to 
oll Per. one Richardſon, to carry down to Birmingham. 
ſons indit- This Richardſon was not a Common Carrier, 
e, but for ſome ſmall Time, laſt paſt, brought 
is a com- Cheeſe to London; and in his Return took 
mon Car- ſuch Goods as he could get, to carry back 
tte Goods in his Waggon into the er for a reaſon- 
N able Price. When he returned home, he put 
ſilk Therefore the Waggon, with the Cheeſe, into the Barn, 
Fd nee where it continued two Nights and a Day, 
1 that di. and then the Landlord came and diſtrained the 
way; Cheeſe for Rent due for the Houſe, ' which 
nem. was not an Inn, but a private Houſe : And 
it was agreed per Cur. That Goods delivered 
to any Perſon exerciſing a publick Trade or 
Employment, to be carried, wrought, or ma- 
naged in the way of his Trade or Employ, 
are for that Time under a legal Protection, 
and privileged from Diſtreſs for Rent; but 
this being a private Undertaking, required a 
further Conſideration; and it was een 
| 25 at 


* 


* N 


That any Man undertaking for Hire to carry 
the Goods of all Perſons indifferently, as in 


of che Carrier. And the OCaſe in Cyo. EL 96. 
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the Hops then growing, and not ſevered, Oc. 


ments, which ſhall go to the Baron or Exe- 


; 2 7 


this Caſe, is, as to this Privilege, a'Common - 
Carrier; for the Law has given the Privilege 
in Reſpect of the Trader, and not in Reſpecr 


is ſtronger: Two Tradeſmen brought t i 
Wool to a Neighbour's Barn, Which he kept 8 
for his Private Uſe; and it was held, That „ 
could not be diſtrained. 1 Salk. 249. Gif- 


In an Action of Trover and Converſion, rover and 
brought for two Hundred and fifty Pounds Convertion 
of Hops, upon Not Guilty pleaded, the Caſe 332 
appeared to be; Feme, Tenant for Life, ments. 
takes to Husband the Plaintiff, 5 Car. the 
Remainder being to the Defendant for his = 
Life. Theſe Hops were growing out of MY 
antient Roots, being within the Lands in I. 
Queſtion : The Feme dies, 19 Aug. 9 Car. 


And whether theſe Hops appercained to the 
Baron, or to him in Remainder? was the 
Queſtion ; becauſe ſhe died fo ſmall a while 

before the gathering of them; and they be 
ſuch Things as grow by Manurance and In- 
duſtry of the Owner, by the making of Hills, Bop ae 
and ſetting Poles. And the Court, upon the Emble- 

Motion of Grimſton, who was of Counſel wich ment. 
the Plaintiff, held, That they are like Emble. 


cutor, of the Tenant for Life, and not to him 
in Remainder; and are not to be compared 
with Apples or Nuts, which grow of them- 
ſelves ; wherefore adjudged for the Plaintiff, 
3 Cro, 5 15. Latham ver. Atwood... | | 
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„Corn, is good; 
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In an Action on the Caſe for a Trover and 


Converſion of certain Timber-Trees: The 


Caſe and Queſtion was, as touching the 


Power of a Copyholder for Life, for the cut- 


ting down of 'Timber-Trees; and whether 


ſuch a Copyholder may preſcribe by the Law 
for to cut down Timber Trees, growing up- 
on his Copyhold-Land, or not? Ney, for the 
Plaintiff That he cannot. William,, Ju- 


ſtice, Such a Copyholder for Life cannot pre- 
ſcribe for to cut down Timber- Trees grow. 
ing upon his Copyhold- Land; and to this 


Purpoſe, in Lutterell and Moods Caſe in the 
C. B. it was adjudged in Point, That a Copy- 


holder for Life cannot preſcribe to cut 


down Timber- Trees; but by way of Uſage 
he may for Reparations. And as touching 
'Uſage and Cuſtom, it appeareth, in 21 E. 4. 


fo. 28. b. That Uſage and Cuſtom to turn their 


Headland not ſowed with 
ut there it is ſaid by Litile- 
ton, Thata Preſcription againſt Reaſon is not 
good; as if a Cuſtom be alledged, That none 

all put his Cattle into his Land before the 
Lord do put his Cattle in; this is held to be 
a void Cuſtom, becauſe it is againſt Reaſon; 
for if the Lord will never put in his Cattle, the 
Tenants by this will loſe the Profit of their Soil: 
But otherwiſe it is where a Day is limited; 


and to this purpoſe, 22 E. 4. fol. 8. A. B. pla. 
24. And that a Preſcription which is againſt 


Reaſon is void, and ſhall not be allowed by 
Law. See for this Littleton, fol. 46. Pla. 209. 
and Pla. 212, and 5 Hen. 7. fol. 96. and 10. 4. 
In this principal Caſe here the clear Opinion 
of the Court was, That this Preſcription here 
for a Copyholder for Life to cut down Tim 
ber-Trees, is a Preſcription againſt Rowen, 


and ſo void in Law; and fo was the Opinion 
of the whole Court; but no judgment was 
then given. 1 Bulf. 158. The Earl of Nortbum- 
Berland Plaintiff, againſt Wheeler and others, 

Defendants nge ET 
= Trover for 100 Loads of Wood, upon 3 
ſecial Verdict the Caſe was, This Copyhold- Salat one 

| Land was ſurrendered to the Uſe of F. S. for woo | 
Tears, Remainder to the Brother of the Flain- rege? 
tiff's Wife, ho died before the Term ex- of a Copy- 
| pired; and ſd was not admitted any otherwiſe, gad K 
than by the Admiſſion of the Tenanc for Years ; 

and it was reſolved; - . 

Firſt, That the Admittance of him that had 

the Eſtate for Years, was not an Admittance 

for him in the Remainder. 4 Co 23. A. 3 Cro. 
504. Fine ſur Grant and Render to A. for Life, 
Rania: to B. Execution ſued by A. 
ſerves for B. So an Attornment to Tenant for 
Life ſerves for him in Remainder, and this 
brings no Prejudice to the Lord; for a Fine 1 
is not due until after Admittance; and the "os 
Lord may aſſeſs one Fine for the particular 
Eſtate, and another Fine for the Remainder. 
But Wylde ſaid, he need not pay it until his 
Eſtate comes in Poſſeſſion. After a Surren- 
der the Eſtate remains in the Surrenderor be- 
fore Admittance of the ceſfuy que Uſe: Net 
where Bayough-Engliſh Land was ſurrendered to 
the Uſe of F.S. and his Heirs, and he died 
before Admittance, it was held, That th 
younger Son ſhould have it. 3 
Secondly, It was reſolved, That the Poſſeſ- 
ſion of the Tenant for Years was ſo the Poſ- 
ſeſſion of him in Remainder, as to make a Poſ- 
ſeſſio fratris. But then it was moved, That the | 
Converſion was laid after the Marriage; and 1 
ſo the Feme ought not to have joined . | | 
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Hausband in the Action. But the Court held, 
WI Nut That is regard the Trover was laid to be be- 
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SUR fore the Marriage, which was the Inception 
1 ol the Cauſe of Action, the Wife might be 
0 join'd ; as if one has the Cuſtody of a Wo- 
9 0 man's Goods, and afterwards marries her, ſhe 


1101 may join in Detinue with her Husband; for in 
Wh Caſe of mu; the Proprietor is to ſome 
Purpoſes in Poſſeſſion, and to ſome out of 
Poſſeſſion. Hale ſaid in this Caſe, The Huſ- 

band might bring the Action alone, or joint- 

ly with his Wife; and ſo Judgment was given 

25 the Plaintiff. 1 Vent 260. Batmore & ux. 

| ver. Graves. S. C. 1 Mod. 102. | 

Trover lies In Trover for 20 Loads of Hay; upon Not 
for Tithes Guilty a Special Verdict was found, That this 


if tortiouſ- 


| ly taken. Hay was Parcel of the Tithes, ſevered from 
| the nine Parts, pertaining to the Rectory of 
| Hackley, aud demiſed and demiſeable, Time, 


c. ſecund. Conſuetud. Manerii de Hackley, and 
the Prior of Newbery was ſeized in Fee of the 
Manor and Rectory of H. and in 27 H. 8. de- 
miſed thoſe Tithes by Copy to H. under 
whom the Defendant claimed; and aſ- 
terwards, by the Diſſolution, &. the Ma- 
nor came to King H. 8. who convey d it to 
the Archbiſhop of York, who let the Rectory 
to the Plaintiff, who claim'd thoſe Tithes: 
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11005 | And the Defendant, under Pretenee of that 

0 Copy, carried them away. Et ſi, & c. The ſole 
N Queſtion was, Whether thoſe Tithes were 
% What grantable by Copy, & c.? And it was moved 
J 1,70 for the Plaintiff, That they were not; firſt, in 
(HARA '*..* Reſpe@ of the Nature of Tithes, wherein 
ig none could have Propriety before the Coun- 

eil of Lateran, which was in the Time of K. 

Fobn; for before that Time every one . 

| on 1 75 nua ve 
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Grant; for it cannot be a Copy hold, accord- 
ing to the Cuſtom of the Manor whereof it 
is not Parcel. But Gawdy doubted thereof, 
and conceived it had: been well enough, if it 
had been ſo uſed from Time whereof, &c. But, 
becauſe upon the Verdict it did not appear, 
That it had been granted by Copy from Time 
whereof, Ge. It was held, That there was 
not any Title found for the Defendant; and 
therefore adjudged for the Plaintiff. 1 3 

F510 | Þ Sands 


Manor, wherefore, &c. And of that w e | 
ons; 
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e Cate o? 
Sandi wer. Drury. See Telv. 42. Chambers and 
Maſon. 1 Bulſt. 120. Pultney ver. Marſe. Pal. 
104. Embden v. Dennis. Latch 176. and 184. 
Bellamy v. Bathorp. S. C. Noy 89. S. C. Godb. 
373. Hardr. 38 1. Ingoldsby v. Wyoel & al. 3 


„ Lev. 365. Wharter v. Lee. 5 
Trover lies: Action of Trover of Corn. The Mat- 
taking of ter in Law, whereupon the Demurrer was 
ee grounded, was, The Lord of the Manor of 
4 Pr. within the Pariſh of Ovingbam in the Coun- 

ty of Northumberland, preſcribed, That he, 
and all his Anceſtors, and all thoſe whoſe, 
&c. had uſed from Time whereof, ec. to pay 
to the Parſon of O. (the now Plaintiff) and all 
his Predeceſſors, 61. for all Manner of Tithes 
growing within the ſaid Pariſh; and that by 
| Reaſon thereof, he, and all they, whoſe, &c. 


| Lords of the Manor, had uſed from Time 
il whereof, Cc. to have decimam Garbam, froe 


decimam Cumulum Garbarum ſeu Granorum of all 

his Tenants within the ſaid Manor: And 
whether theſe were good Preſcriptions, or not? 

Preſcripti- Was the Queſtion. Popbam, Gawdy, and Fen- 
Tie, ner held, That they were good; and as to 
„ what good, the firſt, they conceived that a Modus deci- 
1 —andecowrs. wand; by the Lord; for himſelf and all the 
e Tenants of his Manor, to bar the Parſon from 
demanding Tithes in Specie, is good; for 
it might have a lawful beginning, (vix.) That 
before *twas a Manor all the Lands were in 
the Lord's Hands, and 61. was paid for the 


WAND) Tithes thereof; then when he conveys Parcel 
i : thereof to others, it ſhall be diſcharged as it 
n was in the Lord's Hands; as in the Caſe of Pr. 

6 Cotton, Mich. 39. & 40. placito 19. And as to the 
8 or | ſecond Preſcription, That it was good to have 


the Tenth Shock, &c. for he hath it as a 
| | Pro- 


2 


Shock as a temporal Profit apprender ö as 44 


de R 


both Which are within the Pariſh of Evingbam, 
and conveys the Manor to the Earl of 
Northumberland; and preſcribes, T 1 

a 2 . ee 


a Layman cannot have Tithes by F N 
| becauſe he is not capable of them, in Regard. Tenth 


2 7 Ma- Manor, but 


Capax Spiritualis Furiſdittionis 3 as 23 Ed. 3. Aid © 
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demurred, and argued for the Plaintiff, That 
this was not any Plea ; for a Layman is not 


in à Thing in Groſs, per que Eſtate; and here 


of all the Corn within the ſaid Manor; and 


capable of Tithes, and therefore no Continu- 
ance of Time can give him any Title to that, 
whereof he is not capable; for by the an- 
cient Oourſe of our Law, he cannot ſue for 
them; and the Civil Law did not permit a 
Man to ſue for them there; and ſo he had 


Right. There is not any alſo can preſcribe 


he preſcribes as for a Thing in Groſs : And 
he cannot preſcribe as to a Thing appurte- 
nant to a Manor; for a ſpiritual Thing can- 
not be Era to a temporal; and for 
that Purpoſe cited a Caſe to be ruled in this 
Court betwixt Shirwoedand Winchcomb. 39 Eliz. 
Wherefore, &c. But all the Court, upon the 
firſt Motion, reſolved to the contrary, That 
it is a good Preſcription; that when the 
ord hath uſed from Time, whereof, &. to 
pay this Sum, G. and in Reſpect thereof to 
ve all the Tithes within this Manor, it ſhall 

be intended, That at the beginning the Lord 
had all in Hands, and then might preſcribe to 
pay a Sum in Diſcharge of all the Tithes with- 
| * D in 


2 


| Ttoher unn Converſion: 


in the Manor; and when he gave the Teak 


cies to hold of him, and always afterwards 
uſed to have the Tithes of thoſe Lands and 
Tenements; it is a very reaſonable Preſcrip- 
tion: For now he hath no more than what 
he had before; for he had them before by 


Retainer, and now he takes the FTithes them 


ſelves. And Gawdy ſaid, It may be true, that 
the Parſon before Time of Memory granted 
thoſe Tithes to the Lord of the Manor, 1 5 

che 


The Prior of Deynere was ſeiſed of the Ad- 


vowſon of Norton, appropriated to their Pri- 
Jory; and alſo of the Vicarage of Norton, 


which Vicarage was endowed with the Alta- 


rage and ſmall Tithes. And this Appropria- 
tion and Endowment, was in the Time of 
King Fohn, and ſo = thts until the 1 


the Jury gave a Special Verdict to this Effect, e . 
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the Prior ſhould appoint one of his Monks to 


offieiate the Cure, who ſhould be removable, 
| ad Nutum Prioris, &c. And Whether the Vica- 


rage was hereby diſſolved? was the Queſtion. 
And it was argued at the Bar by George - Croke 
and Davenport, for the Plaintiff, and by Crew 
and Noy, for the Defendant. And for the 
Plaintiff ſaid, That in Regard here was not 
any Act of the Ordinary's,. nor any Licence 
from the King, it might be objected, That 
the Vicarage ſhould not thereby be diſſolved. 
But it was thereto anſwered, That the Want 
of either of them cannot ſet a-foot this Vi- 
carage; for the Ordinary's Act or Concur- 
rence was not requiſite, it being good enough 
by the Pope only ;- becauſe at that Time the 


5 5 was ſupreme Ordinary, to whom the 
infe 


rior Ocdinaries ſubmitted: And it was good 
alſo without the King's Licence, in Regard 
that the making and endowing were Spiritual 
Acts, and done by the Ordinary, the Pa- 
tron not having any thing to do therein; then 
eodem modo quo erg eſt diſſolvitur. As in 14 
H. 5. 16. it is ſaid, That the making a Vicar 
is a Spiritual Act. The Stat. of 15 R. 2. c. 6. 
enacts, That upon every Appropriation, &c. 
the Ordinary of the Place ſhall provide, that 
the Vicar be well and ſufficiently endowed ; 


' fo as the Power of the Endowment is given to 


the Ordinary only. But in Regard the Ordi- 


nary did not perform that which was the In- 


tent of the Statute (which was alſo defective) 
it was afterwards provided by the Statute of 
4 H 4. cap. 13. That in every Church appro- 
N ? 1 priated, 


'E 


8 lions on the Caſe fo 
H. 6. when, upon the Prior's Petition to the 
Pope, in Regard the Priory was poor, &c. 
the Pope 3 by kis Bull, Quod de cætero, 
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propriated, one ſhould be ordain'd Vicar = 


perpetual, and be canonically inſtituted and 
inducted, and eonveniently endowed, by the 


Direction of the Ordinary: So that it is plain 


that the Vicar was to be endowed by the Or- 
dinary only. And the Book 40 E. 3. 27. ſets 


down how a Viear was made by the Ordina- 


ry, by the Conſent of the Parſon and Patron. 
But the Book ſaich, That the Ordinary mighr 
do it by the Conſent of the Parſon ſole: And 
further, That it may be done without Licence 
from the King; for he takes nothing from the 
Temporality, but only from the Spirituality: As 
alſo, That the Ordinary may make Reſtitution 
to the Parſon again, if the Parſonage ſhall 


happen to be too poor. And the Differences 


is there taken by Mowbray,” when à Layman 
gives Lands to one who is a Vicar, and when 


a. Vicar is endowed by the Ordinary of the 


Parſbn's Land, Cc. For in the firſt Caſe the 
Ordinary hath no Power to diſſolre the Vis 


carage as to the Land; but otherwiſe in the 


other... Vide 20 Ed. 3. Annuity, 32. 16 E. 3. 
Annuity, 24. and Br. 15 2. J. And therefore in 
Regard the Ordinary might hate diſſolved it 
without the Aſſent of any; the Pope then, 
who was Supreme Ordinary, might have 
done it. And he agreed, That to every Ap⸗ 
propriation, the Patron's Aſſent and King's 
Licence are neceſſary; for the Patronage is 
a Thing Temporal, but the Endowmem of the 
Vicarage, Spiritual, and ſo is che Diſſolving 


thereof; as it is ſaid in Grendon's Caſe. Ph. 


497. which fully proves this Point, That that 
which the Ordinary of the Dioceſs might do, 


the Pope might have done, who had Su- 


preme Juriſdiction 2 all the Ordinaries 3 
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But admitting there ſhould be any Defect 
therein in this Caſe ; yet it is found by the 
Jury; that in Reputation, ic was diſſolved at 


the Time of the Surrender of the Priory. And 


it is alſo found, That the Priory received the 


Profits to their own Uſe; and that at the 
Time of the Surrender there was not any 
Vicarage; and that it was then accounted to 
be diſſolyved; which, whether well or ill, is 
not now to be diſputed ; for the Law pre- 
ſumes, That all Things neceſſary thereto 
were done, Concurrentibus biis que in jure requi- 
runtur. Vid. Co. R. 2. Archbiſhop of Canterbury's 
Caſe. But it was argued to the contrary on 
the other Side, and four Queſtions made in 
the Caſe ; Firſt, Whether a Vicarage perpe- 
wal: may be diſſolved after the Statute of 4 


H. 4.? And they held, It could not; for the 


Appropriation: makes him to be Vicar perpe- 
tual ; which runs as well to thoſe: which ate 
appropriated; as to thoſe which are not. Vide 
le Stat. The Words whereof be, Shall from hente- 
forth. Secondly, Admitting it might be diſ- 
ſolved; yet, Whether the Pope had any ſuch 
Power to make an Ordinance againſt this 
Statute? And it was held, He . not; for 
he cannot diſpenſe with an Act in the Affirma- 
tive. Admitting alſo, That the Vicarage 
might be diſſolved by the Ordinary, yet the 
Pope could not diſſolve it; for it appears by 
divers Statutes, that the Pope had not any 
Right to meddle with any Advowſons, Be- 
nefices, & c. Vide the Stat. 25 E. 3. cap. 22. and 
22 Ed. 3. Of Proviſion and Præmunire. Vide 30 


Al. pl. 19. 14 H. 4. 14. N. B. 64. E. and 44 J. 
And 


in 11 H. 4. Rankford ſaid, That the Pope's 


Bulls cannot diſpenſe with the Temporal Law, 


nor 


Nag. Ges r Ei RE no Hy hs 


7 N 7 


nor meddle therewith, altho they tend in Or- 


1 7 
i - 


cap. 16. it is ſaid, That all Diſpenſations, &c. 
from the Biſhop of Rome, were void, and of 
no force, 1 to the Law of the Land; 
and timorouſiy ſuffered, &'c. Then when the 


Law prohibits him to meddle with Beneſices, 


he may not diſſolve Vicarages. Thirdly, Ad- 


mitting all the other, yet this Inſtrument is 


, 

ö 

5 

5 not ſufficient; for altho the Rule, Eo ligamine, 
2 Cc. is true; yet herein be not any ſufficient 
8 Wards for diſſolying, nor any which 00 
fn 0 
in 

e- 

4 


mount, nor ſo much as that the Prior 
take the Profits; but only That the Vicar 
ſhould be governed, and be ad Nutum Prioris, 
Ce. Fourthly, The Jury n That ii 
ne the Plaintiff had Title, then they found for 
xe- Wl him ; if not, then for the Defendant; the 
fs Wl Plaintiff here hath not any Title; for the 
ide King grants unto him the Rectory or Par- 
re- ſonage; and the Vicarage cannot paſs from 
i. the King thereby, as ic ſhould do in the Caſe 
of a common Perſon. 17 E. 3. Grants, 57. 
And whereas it .was alledged on the other 
Side, That the Beginning of Vicarages was 
in the.eighth:Year of King Fob», Ney there- 
toanſwered, That if their Beginning be known, 
it was in Anno 8 H. 3: and for that Purpoſe 
cited Howeden, fol. ult. de vita Willielmi Cong. 
And he ſaid, That a Parſonage and Vicarage 
are two diſtinct Eccleſiaſtical Benefices ; 
and the Parſon and Vicar both have Curam 
Animarum ; the Parſon Habitualiter, the Vicar 


2. Quare Impedit, 165. And that altho the 
JT Vt 
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dine ad Spiritualia ; as appears 28 K. 1. Mynebens 
fe's. Cale ; 5 mulio forciari then, not with the 
Statute Law. And in the Statute of 28 H. 8. 
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Actualiter. Vide 31 H. 6. 14. 17 E. 3. 75..5 Ed. 
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Vicarage be Spiritual, yet the Corporation is 
a Thing Temporal, which the Pope cannot 
diſſolve, as himſelf hath confeſſed ; for when 
he diſſolved the Order of Templers, he ſaid, 


|  Licet hoc de jure non poſſumus, volumus tamen de 
plenitudine poteſtatis, which was done in 5 E. 2. 


yet they were not diffolved here in England 
till che 17 E. 2. and then by Authority of 
Parliament. And a Difference was taken, 
when a Vicarage is diſſolved into a Parſon- 


age Preſencative, there is not any Loſs or Pre- 


judice to the King ; for what is loſt in the 
one is gained in the other; and they both 
grow together. But when it is diſſolved in- 


to a Parſonage Appropriatory, it is now. 
come in manum mortuam; and the King there- 


vy ſhall for ever loſe his Title of Lapſe. And 
therefore Trin. 37. Eliz. Auftin's Caſe. If there 
be an Union of a Vicarage to a Dean and 


Chapter, or College, ir ought to be with the 
King's Conſent. Vid. Temp. R. 2. Grants. 104. 


6 H. 7. 13. 50 E. 3. 26. In an Argument of 
this Caſe, it was ſaid, That a Donative can- 
not fall in Lapſe, but the Patron may lofe the 
Profits thereof if he will: But if any take the 


Profits from him, he cannot maintain an Ac- 


tion; but he ought to put in his Clerk, and 
he may maintain the Action. Vid. 33 E. 3- Aide, 
107. 6. H.7. 14. 17 Ed. 3. 45. And at another 
Day, in arguing this Caſe, a Caſe was cited 
betwixt Parry and Banks, 12 Fac. in the Exche- 
quer: A Parſonage was appropriated to the 


Deanry of St. Aſaph in 24 H. 8. and a Vi- 


earage endowed ; and afterwards the Biſhop, 
in 24 Eliz. diſſolved the Vicarage; and Par- 


ry pretended that this Vicarage was not dil. 


ſolved, but that it was in the King's Hands by 
Lapſe, and obtained a Preſentation. And it was 


re. 
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reſolved by. the Barons of the Exchequer, 


* 
That after the Statute of 31 H. 8. Which 
made Parſonages Lay-Fees, the Ordinary 
„may not diſſolve the Vicarage, when che Par- 

- WH ſonage. is in a temporal Hand; for that 
. WH ſhould be to deſtroy the Cure: But being in 
cis Caſe appropriated to the Dean, it ſo re- 
f Wl maining in his Hand, may very well be diſ- 
„ ſolved: And according hereunto was the Opi- 


V. Wade. S. 1 2 Roll. 97. 2 . Palmer 113, and 
212. S. C. Pes, 144 So et 
Trover for Goods tried at the Bar by a 
Jy of Kent; upon the Trial the Caſe was 
The Earl of Mincbelſea in the Month of 


* 


e- 
id Ange, 1689. made his Will, and thereby de- 
re viſed to the Plaintiff all his perſonal Eſtate to 


ad pay his Debts, &c. 
he The Will was proved: 


4. But immediately upon the Death of the 
of Earl, and before he was buried, the Defen- 


nion of Juſtice Doderidge. 2 Cro. 515. Britton 


Trover lies 
for Goods 


taken in 


Execution 
againſt one 


et 


Gift ante. 


cedent to 


it. 


n- dant who was married to the eldeſt Son of the 


he WW ſaid Earl, took Poſſeflion of the Houſe and 
he Goods in the Declaration mentioned. 

\c- The Plaintiff produc'd the Will under the 
nd Probate, then ſhe proved that the Goods 
ide, were appraiſed at 18001. She produced an 

her Inventory of them, and proved that they 

ted were the ſame contained in the Declarations, 
he- ſhe likewiſe gave Evidence of the Converſion. 
the The Defendant produced a Deed of Gift 
vi- of theſe Goods made by the Earl in the Year 
op, 1550» habendum to the Truſtees therein na- 
par- med for the Uſe of his then Lady (but ſince 
dil. dead) for the Term of her natural Life, and 
by 2fterwards that they ſhould be and remain to 
wal iis Chilifen, SS He ek ne wr 

re: G 4 The 


th in Debt a Judgment 
was obtained againſt him, and by a Teſfatum 
Feri fac. his Goods were taken in Execution, 
and fold by. the Sheriff in Hillary Term, 
165 7. for 800 J. which was after this Deed of 


_ Thar the Earl being 


It was proved that his Steward paid the 
Money, and redeemed the Goods, and 
the Earl gave him a Bond for Repayment, 
which was done, and the Bond cancelled ; ſo 
by this Means he had gained a new Proper- 
ty. A Copy of the Tefatum fieri fac. was 
produced, and likewiſe the Bill of Sale by 
the Sheriff, and the Bond cancelled, | and 
thereupon the Plaintiff had a Verdict. 4 Mos. 
51. The Counteſs of Vincbelſea againſt the 
Lady Maidſtone. EO ol ig Sl. Ce 
An Action of Trover and Converſion was 


1 brought againſt a Bailiff for taking Goods by 


Goods tor- Virtue of a Heri facias, and the Queſtion was, 


Vital of Whether the Bailiff, it appearing that he 
ee took the Goods by Virtue of a Fieri facias, 
be ſaid to could be ſaid to be guilty of a Converſion to 
convert his own Uſe, admitting that the Goods were 


them. not ſubject and liable to the ſaid Execution? 


2 Sid. 271. Baily v. Bunning, S. C. 1 Lev. 173. 
In Trover the Plaintiff declared, That 


he was poſſeſſed of divers Goods, viz. of 


fifty pieces of Gold, coined within this King- 
dom, ac de viginti petrat. Carnis Bovine, (anglice, 
twenty Stone of Beef,) ac de wiginti Vaſibus, 


(anglice, wooden Veſſels) as his proper Goods, 
 Wineahs lolf, que d l Or. Covetia obs 
e R 


o 
* 


apud ſuch a Place, ad manu: & paſſaſſonem of 
the Defendant per invention: TR 
There was a Verdict for the Plaintiff, and 
entire Damages given. And now it was 
moved in Arreſt of Judgment, and thele Ex- 
ceptions were taken = 59 


* , 


of fifty. Pieces of Gold coined within this 
Kingdom, but doth not name. what Money 


for Pieces of Gold are coined here of ſeveral 
JJ a a 1 

2. That he was poſſeſſed de viginti petrat. 
Carnis bovium. Now there is no ſuch Word 
as petrat, which ſignifies a Stone of Beef, and 
there is a proper Word for a Stone-Weight: 


Petrat. car. 
#25, a Stone 


I. He hath delared, That he was poſſeſſed Pieces of 
coinedGold 
without & 
. * . 0 fa 1 * 
it was, for which Reaſon it is incertaig ; What it is, 


of Meat. 


And the Rule is, when an improper Word is 


put in the Declaration, for which there is a 
proper Word to ſignifie the ſame thing, tis 
always held to be naught. : a7 

3. That he was poſſeſſed de viginti vaſibus, 
(anglice, wooden Veſſels) the Word was is tbo 
general: So de uno pullo, hath been held ill 
for the ſame Reaſon. 7 Hy 

4. Tis ſaid, theſe Goods ad manus of the 
Defendant per invention debuerunt, inſtead of 


Viginti ua. 


wooden 


Veſſels. - 


good Declaration. 
contra. PE . 
It was ſaid, That in the firſt Year of the 


King, the Plaintiff declared in Trover, that 
he was poſſeſſed de una pecia Branditti gini, and 
that was held good after Verdict, though 
there is a proper Word for Brandy. Adjourna- 
tur. 5 Mod. 324. Salubury verſus Proctor. 


In 


Per iwveh- 
tionem de- 
buerunt, 


devenerunt; for which Reaſon this .is not a for dewens- 


2 * 2 
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Troxer hes In Trover and Converſion of an Ox-Hide 


=: ke 
Fk on. of the Plaintiff in AGddleſex. The Defendant fl 7 
6 der Colour pleaded, That the City of London 1s an anci- t 

from, ik ent City, and that there is a Cuſtom there 
the Cu- that, ſi aliquis Extraneus 238 e libertate ej uſ- 0 
Rom is not dem Civitatis, buy any Thing, de alio forinſeco 4 te 

a good one. : 12 . 

Al!ů!lbertate pred. that it ſhould be forfeited to the ti 
. Mayor and Commonalty of the ſaid City, ” 
and faith, That the Plaintiff Extraneus 4 liber- tc 
5 tam, did buy the faid Ox-Hide of another ¶ cl 
Foreigner. Whereupon he ſeized it in Lon- th 
don, to the Uſe of the Mayor, &c. abſque hoc ll ci 
that he did find it, and convert in Middleſex. MI hi: 


And it was thereupon demurred. Glanvil ar- Ve 
gued for the Plaintiff, firſt, That ic was not Wl ſui 
a good and lawful Cuſtom, and in Proof. fir. 
thereof cited the Caſe 36 H. 6. of Jewels of Sa 
the King's ſold, and 21 H. 7. 40. 3 Eliz. Dy. MW an 
186 and 246. And the Form of the Plead- MW is i 
ing, he ſaid, is not good, wiz. Si aliqus Ex- Wl did 
traneus a libertate, but doth not ſhew where WM mi; 
the Liberty is, and the Traverſe is nor ll 
good; for he ought to traverſe every Coun- IM thi: 
ty . beſides London, and not. Midaleſex only. til 
Anderſon and Beamond conceived the Form of MW no 
the Pleading to be ill; but for the Matter of IM he 
the Cuſtom it ſelf they doubted. Owen ſaid, ¶ But 
the Cuſtom was good, and had been allowed goc 
before their Times. And adjournatur. 1 Cro. ſign 
252. Samms v. Foſter. See Moore, 435. Hill v. ¶ enu 
Hawks. S. C. 1 Roll. Rep. x & 44. S. C. 2 Bulſt. ¶ hav 


| . 201. A | i 
1 In an Action of Trover and Converſion of tere 


Preperry certain Loads of Wood, upon a ſpecial Ver- iſ befo 
of Yoo dict the. Caſe was; Sir Thomas Palmer was ſei- Ii Paly 
Puty ſed of a great Wood, and bargained and ſold I ſign 
L claim" by ro one Cornford, and his Aſſigns, as many take 
dec chi. Trees as would make 600 Cords of Wood, iff this 
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Palmer. Cornford aſſigns over his Intereſt to 
the Plaintiff, Afterwards Sir Thomas Palmer 
gg to the Defendant ſo much of his 
ood as would make 4000 Cords, to be 
taken at the Defendant's Election. The Plain- 
tiff afterwards, by the Aflignment of Sir Tbo- 
mas Palmer, cut down the Trees in Queſtion, 
to make 600 Cords. And the Defendant 
claiming them hy Virtue of his Grant, took 
them, and twas found, That there was ſufh- 
cient Wood left for the Defendant to take 
his 4000 Cords. Er ſi, &c. And upon this 


Verdict it was moved, That here was not 


ſufficient Title found for the Plaintiff. For 


| firſt, It is not found, That the Bargain and 


Sale was for any Sum of Money, nor upon 


any Conſideration. Sed non allocatur ; for it 


is intended to be ſo, being found dne Ver- 
dict. But if it had not been fo Tound, it 
might peradventure have been otherwiſe. As 1 
Mar. 19 Dy. is. Secondly, It was alledged, That 
this Grant to the Plaintiff is void: For, un- 
til the Aſſignment made by Sir Thomas Palmer, 
no Intereſt veſted in Cornford himſelf, fo as 
he could not make any Grant thereof over. 
But all the Court held the Grant to be 
good: For being made to him and his Al- 
ſigns, he _ make an Aſſignee which ſhall 
enure as a Nomination to one who is to 
have by the Appointment of Sir Thomas Pal- 
mer; and it may well veſt in, him, as the In- 
tereſt alſo. And here he hath an Intereſt 
before the Aſſignment made by Sir Thomas 
Palmer; inſomuch as if Sir T. P. will not af- 
ſigr it in convenient Time, he himfelf might 
take them. And therefore he may allign 
this Intereſt, as 44 Ed. 3. 43. is. But admit- 
5 | . 


to be taken by the Aﬀignment of Sir Thomas _ 


Validity of fund a Special Verdict to this 


"+; 


= _IMiaweangecarn 
ting the Grant to the Plaintiff had been void; 
yet Popham ſaid, That the Action was main- 
tainable ; becauſe by the cutting down of 
them he had Poſſeſſion, and a good Title a- 
gainſt the Defendant, and every Stranger: 
And being cut down, it was not lawful for 
the Defendant to take them: For if ane ſells 
1000 Cords of Wood, to be taken at the 
Vendee's Election; and afterwards the Gran- 
tor himſelf, or a Stranger, * down Parcel 
of the Wood; the Vendee cannor take that 


which is cut down: But he ought to make his 
Grant good out of that which is growing. 
As if Eſtovers were granted unto him, to be 
taken in a Great Wood, and the Owner of the 
Wood cuts down ſome Wood, the Grantee 
cannot. take that which is cut down ; but he 
muſt take his Eſtovers out of the Reſidue, 
And if all be cut down, he hath not any Re- 
, medy, thr an Action on the Caſe. So here, 
altho' the Plaintiff had not a good Title, yet 
his having Poſſeſſion of them, being cut 
down, ſufficeth. Quad Gawdy and Clinch con- 
ceſſerunt. Wherefore it was adjudged for the 
nt 1 Cro. 8 19. Baſſet wer. Maynard. 5 
. V 
Troyer lies An Action of Trover and Converſion was 


Cl 
- 
=” 4 
F 


for Goods 


to try the brought, on Not Guilty pleaded, there was 


e 
ancci,and * Francis Bayle being a Merchant, had made 


fraudulent 2 fraudulent Deed to the Defendant. of the 
or not. Goods contained in the Count; but afterwards 
| he went Abroad to Church, to the Exchange; 
and did trade and commerce. And yet af- 
terwards it is contained in the Indenture of 

Sale, by the Commiſſioners to the Plaintiff, 

that he had made this fraudulent Deed ; 15. 

5 „„ 


that afterwards he had traded and ſerved the _ - A 
Exchange vapill a Day after; at which Day ha 1 1 
he wholly abſented himſelf. And upon this = 
Special Verdict the Defendant had Judg- = 
ment. For every Deed to defraud other Cre- "= 


ditors (but thoſe to whom this Deed is made) ak 
is not ſufficient to make one to be a Bank- is fraudu- 
rupt ; it ſhall not bind: But upon the Searure lent. 
of 1 Fac. Which makes him a | Bankrupt 

who makes fraudulent: Deeds; it ought not -Þ 
to be as this Caſe was; wiz. So long before 5 
he became a Bankrupt. And there were ma- 

ny more Imperfections in the Special Verdict. 

e Hut. 42. Cartwright v. Unũerbill. See T. Jones 

ze 94. Butler v. Waterlbiſ Ge. 

: An Action of Frover was brought for Corn; 
ie and the firſt Point of the Caſe was, That a 797 to. 14 
ce. Man had a Eeaſe in Reverſion, and granted it lidity of a 
e- co another by Fraud; and his Grantee grant. pront of « | | 
e, Wed that over: to Sir Maiter Sands, hona fle. And 8 I 
ut {of a fraudulent Eſtate, ſhall be void, per Stat. ent, , 
an- 27 Eli or not? was the Queſtion. | Harrit, therefore - | 
he Serjeant; It ſeemeth the Grant to Sir alter did - 
5 Vn tobe good; and not within the Stat. 

27 EZ. For 33 Hen. 6. 28. if a Man male 

vas a Feoffment in Fee by Colluſion, tö the In- 

vas tent to defraud the Lord of the Wardſhip; 

and after this Feoffee by Colluſion, make a 

ade Feoffment over, bona pde, now the Lord is 

the without Remedy; for the Colluſion is gone. 
ard M And in this Caſe tliere is an Ignorance in Sie 
age; Valter Sands, which is not willful; and for 

- af- that it is not puniſhable: but if the other had 

> of taken the Profits, ſo thae the Purchaſer might =o 
tiff, ¶ have Notice, there it ſhould. be otherwiſe. s 
and The ſecond Cauſe was, Non conſtat. whether 

that che Grant were before the Statute of 27 Eliz. / 


or * 
8 i | 
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or not: For if it were before, then the Par- 


ty ſhall not anſwer the mean Profits. Alſo aN 

third Matter is, Ten Years after, the Term was ir 

granted for Money; but when he granted Bl fu 

the Reſidue of the Term, and no Conſidera- A 

tion expreſſed, then there ſhall be no Confi- Wl be 

deration intended. And if there was no Con- Ml di 

ſideration given, he is not holpen by the Sta - ¶ Ot 

tute; for that helpeth a Fraudulent Convey- ur 

ance againſt Purchaſers for Conſideration gi- M Ve 

ven or paid. Et non conſtat that any thing MW Cc 

was — by the Plaintiff. Alſo it appearech, the 

That Sir Walter Sands was in Poſſeſſion at the 217 

making of the Statute. Alſo, here the Party he. 

is charged with a Special Fraud. And the o- on. 

ther ſaith, That it was made Bons ſide; and I the 

this is a good Courſe of Pleading without any We 
Traverſe. Per 4 Ed. 4. 24. Golds. 118. Price I the 
Vr. l eee 
 Trover lies In an Action upon the Caſe upon zd 


ftolen and Trover and Converſion of a Gelding, the Ex 
— 4 Caſe was, That one P. had ſtolen a Horſe, 2 
2 tale and ſold the ſame unto the Defendant in open 
Name. Market, by the Name of Leiſter; and the ſaid e. 
| falſe Name was entred in the Toll-Book. WF 
4 And it was clear by the Court, That by that efit 
| Sale the Property was not altered. 1 Leon. 158. 

_ Gibbs's Caſe. CCC 
Trover Trover for his Anchor and Sails: Upon nſtr 
18 Not Guilty pleaded, a Special Verdict was 
lidiey of a found, viz. That the Mayor and BurgeſſesIW'" 
| Diltreof of Newcaſtle, by Cuſtom Time out of Mind, ittr. 
and Sailsof had uſed and ought to repair the Port there; 
Ong tor and had in Conſideration thereof, a Toll of hip, 

hs 7 Chaldron of all Coals exported, to be 
; paid by the Exporter; and for that, by thei 
ſame Cuſtom, he uſed to diſtrain any hing 


— 2 3 


diſtrainable; and that the Defendant being 
Maſter of 2 Veſſel - loaded wich Ccals, if 
intended to be carried out of the ſaid Port, re- C 
fuſed; and for this they'diftrained-che ſaid = 
Anchor and Sails, being part of the Tackle _—_— 
diſtrainable; they found for the Defendant ; - | = 
otherwiſe for the Plaintiff. And Mr. Northey __ - 


7 ay 4 
\ £3" 44 
Cara 
>» - 
0 * 
5 « 
1 
4 


Verdict being upon à Special Point, the 4 


Court could doubt of nothing but what was 


0 thereby referred to them. Vid. 5 Co. 99; 1 Cro: 

\c 21. 40. 261. pl. 420. However the Court 

ty heard and over. ruled all the other Objecti- 

o. ons, and held, 1ſt. That it was not neceſſary » 

ad the Town ſhould ſhew that they actually did 

ny {Wk<<p_ the Port in Repair; for their keeping 

ice the Port in Repair, is not the Conſideration, | 
but their being bound by Cuſtom: to do it. 0 


on zdly, That tho the Maſter is not ſtrictly tage 
hel Exporter, yet as to Port-Duties, the Maſter * gee 
is always looked upon as ſuch, and the Perſon 
anſwerable; for to put them to ſeek the 


10 Merchants is impracticable; and it but reaſon- 
ok ble the Maſter ſhould pay a Duty for the Be- 


nefit of the Port, and that the Town ſhould 


17 ave the Duty, who are to maintain the Port. 
: is to the Diſtreſs, it was argued, That the 
pon nſtruments of Trade are not diſtrainable ; 
was iz. a Milſtone is not; Avaria carucæ are 
Met; a Horſe in a Smith's Shop cannot be 
ind liſtrained ; that the Goods ſubje&t to Toll 
ere; nly can be taken; and this was Part of the 
Lok Ship, and going from Market. Vide 3 Cro. 227. l 
o bel 14. Dyer 199. 1 Leon. 231. 10 5. 3 Cro. 
the Jo, 569. Ney 88. 1 Ist. 47. 1 Sid. 341. 
hing Dyer 312. + „„ 5 „% SG TTLE ©» 
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der Goode Very againſt J. P. and that a Heri Facias was 
tortiouſij awarded to the Sheriff; and after. the Writ 


cution. tiff his Executo 


A. 
5 
the 
2 
bi 
if; 
a 
NN 
kt 
4 
#1 
} 


„„ 


3 
177 
7 

5 


* 


Si 


ther Diſtreſs. Vid. Fiat. 51 H. 3. 2 Af 
ra 


EP | 


taken u3- awarded and delivered to the Sheriff, J. P. di- 
of an Exe- ed poſſeſſed of the Goods, and made the Plain- 


dant, by Force of the Sheriff's Warrant, took 

theſe Goods in Execution, as Bailiff to the 
Sheriff, and delivered them to him. The 
Plaintiff replieth, That the Sheriff returned 

the Writ Tarde; and upon this it was de- 

. murted in Law. iſt. Queſtion, If the Party 
bound from dying after the Writ of Execution awarded, 
the 7:fte of and before it was ſerved ; if it may be ſerved 
the Writ; upon his Goods, in the Hands of his Execu- 
the Party tors or Adminiſtrators? And it was held, It 


die before 7 F - | 
che Erecu. might: For by the Execution awarded, the 


tion is ere. Goods were bound, and the Sheriff need not 
| euted, the take Notice of his Death. 26 H. 2. f. 6E. 


be deine. 6. Dyer 76. and. Queſtion, If the Falſe Return 
of the Sheriff ſhall make the Bailiff puniſh- 
able for that he did lawfully ? for he was 8 
EL. __ Bailiff 
5 | 


FFF 


Bailiff Errant, and a meer Servan ES. 

Sheriff, and not a Bailiff of #Franehi K 

it was held clearlv, That it ſhould got; for by 

the Execution by the Bailiff, the Parry was 

diſcharged of the Execution ; and therefore 

it is not Reaſon he ſhould take Advantage a- 
ainſt the Bailiff ; and it was adjudged for 

t 2 Defendant. 1 Crs. 18. Parkes ver. Moſſe. 

S. H  - + or ent 
In Trove upon a Special Verdi& ; tie Dur 

Caſe was, That a Sheriff upon a Heri Fa. Velden of 

cias ſeized Goods in his Hands t the Value of 8% f 

the Debt, and paid part of the Debt; and Goods on 

the Goods not being ſold, nor the Writ re- dr eru- 

turned, the Sheriff was diſcharged of his Of- 

fice; and afterwards fold the reſt of he 

Goods without any Writ of Venditioni Exponas: - 

And whether this Sale was good or not? was 

the Queſtion. And reſolved that it was good; 

for the Writ of Fieri Facias gave Aurhority un- 

to him to ſell, without any other Writ z ani 

the Sale by him after is good; altho* he were 

diſcharged of his Office. Wherefore it was 

adjudged for the Defendant.” 2 Cre. 73. Ayre 

ver. Aden. S. C. Telv. 44. . 
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Aving already, in my Second Chaptef, 
H cnaſidered the Rules concerning Decla- 
tations, with Reſpect to the Pecſons by or 
againſt whom the _ is brought: We 


1 Soods but doth not convert them, no Ac- 
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e hi to loch . as occur in our 
| Books: And fhall conclude this Chapter with 

correced Precedent of a Declaration, and 

eferences to all the Precedents that are to Fe 


ound in the Books: of Entries. 


we Con- Cote ſaid, 1 was adjudged i in an Action of 


EN 
| traverſable, Dorer and Converſion, the Converſion is 


traverſable ; for it is the Subſtance of the 
Action, and the Tort ſuppoſed in him; and 
ſo may well be traverſed: For if one finds 


tion lieth. As the Caſe was in a Trover and 
_.- Converſion of Goods. The Defendant ſaith 
he took them Damage: feaſant, and impound- 
ed them, abſque hoc that he converted them 
{aged to his Uſe. And in Leak's Caſe it was ad- 
Place mutt judged, That the Place and Time of Con- 
gas ri are to be alledged, for they are ma- 
terial; and for that they were not alledged 
the Bill was abated after Verdict. 1 Cro. 97. 
Stranſbam's Caſe. $ Point 1 Cro. 78. Hubbard; 
What aids Caſe. But the Want of a Place is aided if the 
3 Defendant plead a Special Plea; as Sale in 
RENO Market-Overt, by that a Verdict, and the 
Statute ; becauſe the Venue is in the Plea 
| Gold[/. Rep 54. and 89. 
But one g In Trover and Converſion, no other place i 
be alledged to be expreſſed in the Declaration, but that only 
bn the De- where the Gonds came to the Defendant 
TORR. Hands. Bulſt. 206. Atkins v. Wheeter. 
Need not An Exception was taken to a Declaration in | 
fay ws d& Trover, That the Plaintiff did ſay he was poſ fa 
z 9 feſſed of the Things ut de bonis ſuis propriis. Bui il 
the Plaintiff had 0 NE Moore" 691 
e v. Bartel. j e 
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to the Defendant's Hands by Trover; an- 

that poſes, (r) primo Mail anio-ſuprabbtt. he 
converted them: And it was found for the 
_ Plaintiff ; and now moved in Arreſt of udg- 
ment, Tbat the Declaration is not good; for 


— 


ver: and 


the Converſion is alledged before the Trover, 

which cannot be; and therefore void: Sed non 

allbcatur; but it was adjudged, That poſtea Con- 
vertit, is ſufficient, and the ftilicer is void. 
And a Precedent was then fhewn in an Ejecłi- 
ene frme, where the Ejectment was alledged, 
That poftes feilicet, ſuch a Day, which was be- 


kiff; for the ſeilicer being repugnant is void; 
and the poſtea Ejef. was held good enough. 
Whereupon it was adjudged for the Plaintiff. 
2 Cro, 7715 Teſmond v. Pobnſam. Duare tamen; 
for in Nu p. 98. Willore v. Coggan, in Aſump- 
4 N Judgment was for this Exception 
r... r . 

IX be.. In an Action of Trover and Converſion ; 
Converſion After Verdict for the Plaintiff, it was moved in 
may be al- Arreſt of Judgment, That the Aﬀion was 
*. commenced in Hillary-Term, and the Con- 
verſion alledged to be the 3d of February in the 
fame Term; and the Bill filed relates to the 


firſt Day of the Term, fo before the Cauſe of 


Action. 3 1 VVV 
But it was refolved by the Court, That if 
the Bail was entred after the 3d day of Febra- 
ary, it is well enough; for it is that which 
gives this Court Juriſdiction. N © 
So an Ejectment may be brought upon a 
Leaſe made in the ſame Term: So the Statute 


of Limitation may be pleaded to an Action, 


if che Time be elapſed before the Day where- 
in the Bail is filed, tho* not before the iſt Day 
of the Term, wherein the Action is . 


fore the Leafe; and it was found for the Plain- 
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for 1 Acton ſhall n not be ſaid 2 
ing until tha Bail is filed. And upon Search 
5 . Sri That the Bail was filed the 3 

e t Ven. 135. See 2 Roll. 
X IN = Laa . Dy 2 Leu. 15.6 176 


Lideat v. Bac 


To an Alon of Trover of divers Se of ye Le 


(naming them particularly) and converting * 
of them the Defendane pleaded Not Guilty, , 
and found againſt him, and Dargages affeſſed 
'to49 ½ And it was now moved in Arreſt 
of Judgment, iſt, That the Aion is 
broug t of divers Things by an Adminiſtea- 
"Godde of the 
parks ibs And it appears that Parcel 
choſe Goods are Things fixed to the Freehold, 
and as Parcel thereof, for which this Action 
lies not; and divers Parcels of them are inſen- 
ſibly alledged, and there benot any ſuch Words 
in Latin or otherwiſe for them ; and the Da- 
mages being intire, there ought not to be any 
Judgment : For the Declaration is, That he 
was ſlefſed de ' dugbus Articlis, vocat. Portal # 
2 wſpenſis, 1 Hinges; and de ano Molen- © 
dino, Tocat. an Hand- mill; and de uno Plum- 
beo, wocat. a Lead; and de una Alpeala, vodat. a 
Waſhing-fac, and loſt them, Ce. which Things 
appear to be fixed to the Houſe, and are 2s 
Parcel thereof, and not be accounted as Goods; 
ſo the Action lies not for them: For the Porta 1 
is a Door to the Houſe, and the Hand- mill and 
the Lead, (which is a Brewing Lead) and 
the Waſhin fat, (which is Parcel of the Brew- 
ing Veilele) are always fixed Things, and go 
to the Heir, and not to the Executors, 8s 
20 H. 7.1s. Sed non allocatur; for tis 9 0 | 
in the Declaration, 1 I was . 
them 
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nteſtate s, found and | 
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" ww» Antons on the Cale ko: 
them uf de boni 'propriis. And it may be theſe 
_ - "Things'were-ſevered from the Freehold, and 
Things lying by; and it ſhall be ſo intended 
when the Plaintiff ſo declares, - and the Con- 


12 8 
N 
3 
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Trary appears not to the Court by any Matter 


Olli areis, ſhewn unto them by the Defendant's Plea. 
5 Secondly, For that he declares, De Quatuor 
© "ollis æriis, vocat. Brass. pots, where it ought to 
be Ollis abeniis; for there is not ſuch a Word 
as eAriis. Sed non allocatur; for when it is ad- 
ed, vocat. Braſs- pots, that is as much as to 

ſay, Anglice, Braſs pots, which the Court 
knows was intended; which altho' it be not 

in congruous Latin, or in apt Words for it, 

yet it is good enough, and of ſuch Nature 

were divers other Things in the Declaration; 

but they had all one Anſwer. Thirdly, Becauſe 

he declares, That he was poſſeſſed de uno Spa- 

done, una equa pretii, 53 5. 4 d. So there is not 

| any Price ac all for the Gelding; and for that 

| Whether a Cauſe Popham and Nverton beld, the. Declara- 
Drei tion to be ill; for to every Thing there ought 
want of the to be added the Value, if it be a dead Thing, 
Wh al, and the Price, if it be alive: And foraſmuch 


cious. But Williams, Tanpeld and Fenner, econ- 


tra; for they ſaid it was not of Neceſſity, eſpe · 


_ cially where the Thing is not demanded, but 
Damages for it. And therefore Williams cited 
the Regiſter, fo. 37. That ſuch Exception at 

the Common Law was not material. But 

they held, That at che moſt it was but De- 
fault of Form, which is Aided by the Statute 
of 18 Eliz. But the other Juſtices denied it, 
and ſaid, It was Subſtance, and not Form on- 
. But afterwards upon viewing the Roll in 
Court, altho' the Record of Nift Prius was fo, 


as this wanted thereof, they held it to be vi- 
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pet che Roll is de uno Spadone & und Equs pr.. 


0 5 a | (ling the 
ted che Plaintiff had declared of rhe Trover and Talea is 


Converſion of a certain Number expreſſed EH) 
in che Declaration of Pieces panni lanei, an- _ 1 * 
glice, of red, yellow, and black Cloth; which preſſed in 
is incertain, and cannot be uſed as it is here, Lai HA 
to expreſs Cloth of divers Colours; for pan- a Declara; 
ni lanei ſignifies only woollen Cloth, But en. 
Barn, Juſtice, ſaid, All is but woollen Cloth, 
though they be of divers Colours, and there- 
fore it is good enough. OO, the Secon- 


4 ” dary, 


71% 5 31. 4d ſo the Price extends to bh - - 8 
| Wherefore they held it all to be good enough. , 
i Wherefore they awarded the Record „ 
. prius ſhould be amended according to the 1 
; Roll; and ic was adjudg'd for the Plaintiff. = 
. Note, There was a Precedent cited. Trim 23 9 
5 Eliz, Rot. 723. That for wanting vi & arms, 1 
4 in Treſpaſs, it was reſolved to be but Form 9 
x and nor Subſtance, and aided by 18 Elix. Nx i 
5 115. 2 Cro. 129. Wood verſus Smith 9 
Tze Value of the Goods in Trover need not Of he we 
t = + . ing the Va- of 
t be preciſely alledged ; aliter in Detinue : The ue of be 
b Reaſon of the Diverſity is, becauſe in Detinue, Soo in 
255 . a Trover. 1 
5 the Things themſelves, or the Value of them, = 
F. is to be recovered; but in Trover only Da- . 
1 mages. Adjudged on Writ of Error. 2 Roll. —_— 
4 Rep. Goodwin v. Harwood. : 8 | 
95 A Writ of Error was brought to reverſe in a Deci- 
a Judgment, given by Default in the Com- vation ot i 
Jar 2 88 | | Trover, 3 
"i mon Pleas, in an Action of Trover and Con- need nor | 
he verſion, and the Error aſſigned was, That the fay whe” * 
J 5121 3 , . , Tl h ther nen 1 
18 Plaintiff had declared for two Pieces of Cloth, or woollen. I 
210 and did not expreſs whether they were linen i 
Mi or woollen Cloth; but the Exception was | 
. over ruled, and the Judgment affirmed. Niſi, 1 
pe- "6: Style, 419. Iles and Winſor. 7 | 1 
bur It was moved in Arreſt of Judgment, That The ex- 8 
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need ntr de better to expreſs the Colours than not; yet 
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5 f ment. $7 le, 7 1 es | 
How to one in ns and Converſion, for that 
Taser kor the Plaintiff, 9 Martii 18 Fac. apud Chelmyford, 
s Bond. Was poſſeſſed of a Writing obligatory, wheres» 
in John Petchy and Thomas Petchy were obliged 
to the Plaintiff in 601. ſealed with the Seals 
of the faid Jobn Perchy and Thomas Petchy, Ut 
de ſcripto ſuo obligatorio proprio, & fic poſſeſſtonatas, 
. 12 Martii, 18 Fac. lot it. And that upon the 
13 Martii, 18 Fac. at Chelmsford, it came to 
the Defendant's Hands by Trover: And that 
the Defendant 20 Martii, 18 Fac. at Chelms- 
15 aforeſaid, converted it to his own Uſe. 


them. Therefore let the Plaintiff take his 


Jpon this Declaration, the Defendant de 


murred in Law, becauſe the Date of the 
Bond is not mentioned; nor that it was de- 
livered as their Deed ; but without much Ar- 
gument it was adjudged for the Plaintiff ; for 
he needs not ſhow the Date, becauſe it is loſt, 
and the Defendant hath eſloined it. And he 
is not to recover the Debt, but Damages. 
"Therefore ſecondly, the Allegation that it was 
ſeriptum obligatorium, wherein they were obli- 
ged, hath Incendment ſufficient that they de- 
 livered it as their Deed. Wherefore, Cc. 

2 Cro. 637. Upchard verſus Tatam. 
How to de- _-Errorof a Judgment in the Common Bench. 
Traber tor Upon Trover and Converſion of a Bond of 
a Bond. 100 l. conditioned for the Payment of 50 l. 
at ſuch a Day ; which came to the Defendant's 
- Hands, and he being required ſuch a Day and 
Lear to deliver it, had not delivered it, but 


re- 
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are thereby alledged, which is ſufficient: 
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but no Day, Year, or Place of this Conxer - 
ſion mentioned) The Defendant pegged Not 
guilty, and found againtt him, and Judgment 
for the Plaintiff, The firſt Error aſſignęd by 
Grimſton was, becauſe the Date of the Bond 1s 
not mentioned; ſed un allocatur ; for being 
loſt and converted, he peradventure did n 


is Own Uſe. 
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ot 
know the certain Date of the Bond, and if he 


ſhould recite a Date, and miſrecite it, it 
would- be a Failer of his Suit. The ſecond 
Error, becauſe he did not alledge the Day 
nor Place of the Converſion ; ſed non 5 4 
for the Denying to deliver upon Requeſt is a 
Converſion; and the Day, Year, and 1 


* 


the Allegation of the Converſion (which hath 


no Day, nor Place) is not material, when 
there was a ſufficient Converſion before; 


whereupon the Judgment was affirmed. 2 Cyo. 
262. Wilſon verſis Chamber. NE 
In Trover and Converſion for a Mare. 


Upon Not guilty pleaded, and 2 Verdict A vale 
for the Plaintiff, it was moved in Arreſt of fend ag 


Judgment, That the Mare was laid ad valenti- brerii, is 


an, and it ſhould have been pretii. Sed nongollo- Fergie. 


catur, after Verdict, (2 Cro. 207. Style, 174, 


182, 4.) | | 

The Plaintiff declares, That he was poſſeſſ- 
ed de quadam equa ut de catallis ſuis proprizs, and 
that catalla pred. caſualiter perdidit, and that 
coming to the Defendant's Hands, he Convert- 
ed catalla prædict. to his own Uſe; ſo that 
there is no expreſs Converſion of the Mare. 


| The Court faid, That the Declaration was Pit 
inartificial, but good after Verdict; for Ca- tot there 


was ovly a 
Mare men- 
tioned. 


alla prædict. muſt refer to the Mare; for no- 
thing elſe is mentioned before. 2 Ven 174: 
| | | n 
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10s Ations on the Cate o? 
| Re bens & $0 is Bona &. Cutalla prædict', tho there was 
. ee only a Waſtcoat mentioned, good on gene- 
thing bur ral Demurrer. tho perhaps twould be ill on 
general à ſpecial one. See Lutw. 1537. Allen v. 


* 


on general 
Demurrer. Harra. 


ger Carel. In an Action of Trover for divers Things, 
Aru & inter alia de ſex Catullis quatuor Catellu &. 
Faun. una Amphora ſaporis, after Verdiét for the 
" Plaintiff, twas moved in Arreſt of Judgment, 
That Catulis ſignifies Whelps, Catellis little 
Whelps of any kind, and that ſapors ſignifies 
Savour, for which no Action lay; but the 
Court gave Judgment for the Plaintiff, and 
ſaid, they would intend the Whelps were 
Dogs Whelps, and that no Damages were 
given but for the Amphora. 3 Lev. 336. 
Chambers v. Warkbouſe. Sed queie; for this 
Caſe does not ſeem to be Law. Vide the fol- 


loving Caſes. : 
Dnabur ein- Trover de duabus Centenis plumbi ure, anglice, 
geo wh two hundred Weight of Lead Ore. 
an englice, It was objected, That Centena ſignifies an 
15 god. Hundred in a County, and *tis uncertain 
hereof what it ſhould be underſtood; but the 
Cents Court faid it was good with the anglice, and to 
is to de un- be gnderſtood by the ſubje& Matter. Trover 
1 de duobrs ponderi bis Caſei, anglice two Weighs of 
ro the ſub. Cheeſe, hach been held good; ſo de duobu 
jeX Matter. ↄneribus Cupri, Anglice two Horſe-Loads of 
Sopper.- 1 N 200 e 
In Trover and Converſion for divers Par- 
cels of Houſholdſtuff, an Exception was ta- 
ken to the Declaration, becauſe the Plaintiff, 
Fee amongſt other Things, had declared, pro ſex 
Sell, un, parcellis plumbi Anerii, anglice, Pewter Porrin- 
glice, ben. gers: Whereas the Word Parcellis is uncertain; 
gen, „ for a Parcel doth conſiſt of many Things in 
good. ES | | Num- 


moved in Arreſt of Judgment, and took theſe gli Do- 


2dly, He declares for ſo many Pounds of Muſ- 


RN 
FR 


- _ _ _ Erover and'Converſſon. ? 
Number, and fo /ex parcelis-cannot properly be 
applied to ſix Porringers ; but if it had been 
ſex peciu, it had been better, tho? tflat be alſo 
incertain. Hale held it was all one as if it had 
been pro ſex pecizs plumbi Cinerii. Rolle, Chief 
Juſtice, inclined it was well enough, becauſe 
though the Words are not ſo proper, yet the 
Deſcription is good enough. Ferman, . | 
ſtice, was of the ſame Opinion. But Nicho- there are 
las, Juſtice, That the Latin is not good; for if proper 


there be proper Words for a Thing, they eh 


ought to be uſed, otherwiſe Barbariſm will they ought 
be induced; and Circumlocutions ought not to 2.15 254 


be uſed where there is a proper Latin Word to rous 

be had to expreſs a Thing. Ark, Juſtice, a. 0979s or 
greed with Rolle the Chief Juſtice, and the cutions. 
Plaintiff was bid to take his Judgment, ex- 

cept better Matter were ſhewn to the gontra- 


ry. Style, 199. Graves againſt Drate. 


z 


In an Action of Trover and Converſion Trover pre. 


the Plaintiff had a Verdict; The Defendant 7% . 


Exceptions to the Declaration: x. The Plain- 2% 
tiff declares pro tribus duodenis fili, anglice Do- MY 
zens of Thread, which is uncertain ; for it 

may be three Dozen Pound of Thread, or 
Skenes of Thread, or Ounces of Thread. To 

this it was anſwered, That it cannot be other- 

wiſe expreſſed, and the Word Dozens of 
Thread is uſed amongſt Merchants, and well 
known unto them what is meant by them. 


cat, inſtead of nucum Muſcatarum, anglice Nut- 
megs. But this Exception was miſtaken, for 
the Record was otherwiſe; and beſides, it 
was with an anglice, which makes it certain, 
The Court ruled Judgment to be entered, ex- 
N | „ 
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cept Cauſe ſhewed, for the Plaintiff. Scyls, 

380. William againſt Tyre. 
on ur de. Ern brought an Action of Trover and 
eenti: per. Converſion againſt Alen, for taking away, and 
une, Converting to his own Uſe, divers of his 
wich an Goods and Chattels; and. amongſt other he 
Sante, declares for the Trover and Converſſon de du. 
ic. centis ponderibus, A 18525 Weights, Medicamen- 
ti, Anglice Drugs; the Plaintiff had a Ver- 
qict and a Judgment, and entire Damages gi- 
ven for all the Things laid in the Heclara. 
tion. The Defendant brought a Writ of 
rror to reverſe this Judgment, and afligns 
or Error, That the Words de ducentis ponderi- 
bus, Anglice Weight, Medicamenti, Anglice Drugs, 
mentioned in the Declaration, are incertain; 
and ſo the Damages being given intire for 


* = * 
* 8 
2 4 
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, / ¶ 


all, it was not good. Wadbam Wyndham, 
Counſetwith the Plaintiff in the Writ of Er- 


ror, held the Words to be incertain, both in Nit 

Reſpe of ns as allo in Reſpect of the 

Quality or Nature of the Drugs; for the 

ord Pondus may ſignify a Pound, an Qunce, te 

a Dram, a Scruple, or any other Weight, ſo tt 

that the Weight cannot be known; and the ſa 

Anglice Weight is as incertain as the Latis a 

Word: Pound for Weight may ſignify as many ſl T 

different Weights as the Latin Word Pondus: I ft; 

But ic might have been otherwiſe, if it had I ot 

been Anglice a. Stone, or a Weight, which is 

were Words certainly known what they mean; || th. 

but here a Weight of Drugs is not underſtood D. 

by the Prugſters. And fo the Words ſhall I er 

not be faid to void, fo that there be no Da- the 

A Diffe- mages for them; for the Words are not like to 4 

twixr Ad. the Words duodecim duodena fili; for they are i. 

Pune Adjective Words, but the Words here are I wa 

Sudltant we dubſtantive, and ſignify by themſelves. 1 * 
ones. c 


= by 


the Word NMedicamentum alſo is as uncertain 
as the other Words, ' and the Anglice Drugs, © 
doth not make it more certain; for a Drug is 
of as incertain Signification as the Word Medi. 


Extractions out of them, as alſo out of the li- 
ving Creatures, made uſe of in Phyſick, either 

by thetnſelves, or elſe compounded one wit 

r- Wl another, are called Drugs; and 6 he. pray 5 
. chat Judgment might be reverſed. Maynard, 
on the other Side, ſaid, That the Words join'd 

of with the Anglice were certain enough, for 
ns Wl Pondus ſignifies # Weight, which Word is well 
i- and commonly known amongſt the n 
gs, how much it contains: And he cited one 


for an Anglice, was held good; and one PPardner's Aeribus, 


am, Caſe, 21 Fac. in this Court. Next for the Word i 


Ne, | lice, 
Er- W Medicamentum, being join'd with an Anglice, — : 

it is a good Word to expreſs Drugs, for of it fat Cer- 
ſelf it is no Latin Word to ſigntfy any certain rinty re- 
Thing; and here is no Incertainty in the Mat- gesiegt. 
ter, for it may be brought to a Certainty to on. 
the Jury's Underſtanding, and it is not necoſ- 

ſary to expreſs the Matter like a Scholar, or 

a Philofopher, but only as they are known by 
Tradeſmen, . in to common Under. 
ſtanding. And in an Action brought amongſt 


is more incertain, judgment was given for * Books? 
the Plaintiff ; and Adelbuis's Caſe, where the beld god. 
Declaration, inter alia, was Pro decem ponderibm 
ferri, ten Tuns of Iron, was agreed, between 
the Parties: And Lawrence and Turner's Caſe, 
Mich. 23. Fac. in Trover and Converſion, Pro 
tribus ponderibus Lani, was naught, becauſe it 
| was without an Anglice. Serjeant Ghn ane 
. ä 


camentum ; for all Vegetable Creatures, and Drug quid 


in; Pens Caſe, where decem ponderibus, without 1," pon; 


other Things for a Library of Books, which Tea 
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is good. uilty; and it was found. againſt him t his 


naugüt ing the Anglice, the Declaration was incertain. 
vs And it is not like the Caſes De tribus ponderivas, 


ice. 


3 


 eem, dolits of the ſame Opinion; and ſo the Judgment 


wich an Was affirmed, nf. Style 224- Ernely againſt Aber: 
Arglice,is Error of a Judgment in the Common Bench, 
ar kane. in an Action of Trover and Converſion of 
with an 300 Todas Lana. The Defendant pleaded Nt 


£ 
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+ of, being inſenſible: Sed non allocatur; fot it 
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the Books of Entries, 17, & 201 
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177, there is'pipam vini};By 
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ſhewed à Precedent 12 H. for this Point, 


Tod. Lanæ; and Judgment for the Plaintiff. A. 
ſecond Error aſſigned, Becauſe it is alledged 


pretii, & c. where it ought to have been 2d 
valentiam: Sed non allocatur; for it is good 


both ways. Thirdly, Becauſe the Writ Otisi- 


nal was de quibuſdam bonis & Catallis, and doth 
not ſhew any at all in the Writ ; ſed nom allo- 


catur: For the Difference is, where a Writ is 
brought for one Thing only, there Mention is 


made in the Writ, of che Nature of it; but 
when the Demand is of divers Things, for 


catallis, and to expreſs the Certainty of them 
in the Count. In the ſame Manner it is in 
Treſpaſs; and ſo are all the Precedents, Fourth- 
ly, For that'Venire Facias is awarded de Vicewe- 
to Civitatis Couentria, which ought not to he; 


for Civitat. Covent being in the Margent, is 


intended the County ; Therefore as a -Yenire 


Facias ought not to be from a County, lp it 
ought not to be from à City; and thersof the 
Court much doubted, and cauſed a Search to 
be made of the Precedents in the Common 
Bench, and King's Bench for this Point 3 and 
upon View of Precedents in all Places beſides 

London, no Mention is made of the Pariſh or 
Ward; and all Venire Facias g are awarded, de 


- 


Vicenet. Civitat. which is intended as well as de 
Civirat. it ſelf; as de Viceneto , infra Furiſclictio- 


nem of the City; and fo it is de Vieeneto Ebo- 
rum, Norwich, Sarum, Briſtol, Exon, and all other 
Cities which are Counties within themſelves: 


And this Exception was taken in the Common 
Bench; and upon Adviſements, they r eſolved 
it to be good enough; and fo was done; and 


the 
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che 
Brevity of the Writ, it ig 1 bonis & 
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che Judgment med. 0 . 4 4. 13. 2 
5. 10. to Ku. 3. 27. 10 H. 6. 19 C5. I. 6. 

14. Armes Cale. 2 Cyo, 367. Amyas Cliſo 
ver. Profiler. | 
n Ia an Adion of Trover and Converſion, 
ouin Tro- and a Verdict fot the Plaintiff ; ie was moved 
== aa in Arreſt of Judgment, That che Plaintiff did 

— 


declare for Books and for Stockings found and 
wife converted, and doth not ſhew what Books, 


| Honig vix. Whether Engliſh or Latin, of what other 


© Books Language ; nor, whether Law-Books, Divi- 
| were, or of nity, Phyſi ek, or any other Subject; and be- 
whatche cauſe he did not declare what Sort of Stock- 
dere mid. ings they were, whether Woolten, Worſted 
4 Silk, &c. on 5 bg 3 the 
xcepri otis; and ſa at Books were not 
Fs. Things of 2 Os be hn 45 9 4 
; Langua or Subject ma - 
ther che eee 5 for were they Silk, or 
Woollen, or they were but Stock- 
_ ings and 10 1 leg Judgment to be entred. 
Site 25. See 1 Built. 116. 
Riſcus, An 8 of Trover and Convection of: G. 
Fer full vers Goods, & ane alia di und Riſco, Anglice 
Tan, 2 Trunk-fotf b inen, ol walivtiais 20 1 
© Box full ide a Box full of Bands, 
Bends Cuffs and Shirts, ad walenrias 26 J. and of di- 
pod 2 vers Parcels of other Goods. The Defendant 
55 get! Jot Guilty, and Verdi& found againſt 
im, and entire Damages aſſeſſed to 80 J. And 
it was moved in Arreſt of Judgment, That 
this Declaration is not ood 3 for Riſcus is but 
x Trunk only, and Ang lics full of fine Linen is 
uncertain; aud Damages were ing upon 
chat Uncertaitity. And it was aid, That 
this Caſe differs from Osbourn and Midileton's 
Caſe, Co. L 18. Fi Go For there Tue recti 


* 


4 : \ 


77 7 


= 


may be conſtru underſtood of all that 
appertains to the Furniture of, a Bed; but Riſ- 
cus, With an Anglicè full of Linen, cannot be 
intended to be underſtood, and referred to 
Linen; and if it ſhould be. referred, tis un- 
certain; and if it ſhould not be referred to 
Linen, it was never intended that 20 l. ſhould 
be for the Value of the Trunk; and therefore 
it is not good, as Playter's Caſe. Co. 5. fo. 34. 
Treſpaſs, Quare Piſces ſuos cepit, is not good for | 
the Incertainty. And of that Opinion was . good, 
Houghton ; for if he had ſaid, de Riſco, Anglice 
a Trunk full of Gold to the Value of 5000 l. — 
and Damages had been given accordingly; . 
none will ſay, That it was for the Trunk on- = 
ly, but the Gold therein; which had not been 
good for the Incertainty. But Lea, Doderidge . 
and Chamberlain, held it to be good, and that dh. 
Damages ſhould be intended to be given for | 
the Trunk only; wherefore it was adjudged 
for the Plaintiff. Note, A Writ of Error was | 
brought of this Judgment; and this Judgment 
afficmed.. 2 Cro. 664. Bancroft werſus Coo. 
But 2 Roll. Rep. p. 254. Baneroft's Caſe tis 
doubted, Whether un. Riſcus, Anglice, a Trunk - 
full of Linen, una Pixit, Anglice a Box full of = 
Ling were goal: on ik 
In Trover and Converſion for divers Goods, A Declars- 
the Defendant pleaded Not Guilty; and upon dan for 4 
Iſſue joined, a Verdict was found for the Plain- with wrie- 
tiff, It was moved in Arreſt of Judgment, ings, good. 
That the Plaintiff, amongſt other Things, had 
declared for a Trunk with Writings, which 
„%% Vn, 8 . 
VHadbam Nyndbam, for the Defendant, ſaid, 
The Declaration was certain enough; and 
eited a Caſe where an Action was brought 
| | 4 | 1 | dt 
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for two Trunks of Cloaths; and doch not ſay, 
what Cloaths, and yet adjudged good. An- 


80 of 


Beams, 
Scales, and 
Weights, 
becauſe 
they make 
unuim tot ale. 


other Exception was taken, That the Plain- 
tiff declares for a great Beam, Scales and 
Weights, which is alſo incertain. To this 
Wyndham anſwered, It is Certain enough ; be- 
cauſe they all make but one Thing, by rea- 
ſon of the Relation they have one to the other; 
and in the old Book of Entries, we find, That 
an Action of Treſpaſs was brought pre Caruca 


cum apparatu, and adjudged good. Latch, on 
the other Side, as to the laſt Exception, ſaid, 


Anchors and Cables. 


It is not anſwered, for the Words are very in- 
certain; and it is not like the Caſe of the 
Treſpaſs cited, de Caruca cum apparatu ; for the 
Weights go not to the perfecting the Beam, 
as the Apparatus doth of the Plow; and it is 
as uncertain as to bring an Action for five 
Locks and Keys, which is not good. Hal 
anſwered, it- is certain ; for it is all one as it 
he had ſaid a Beam, Scales, and Weights, 
which is as certain as to ſay, a Ship with 
Rolle, Chief Juſtice, 
How can we reduce the Weights to any Cer- 
tainty, as the Declaration is laid ? And if-the 
Word and had been added, it would not have 
helped; for they may be a Hundred Weights, 


or a Thouſand. Another Exception was ta- 
ken, That the Plaintiff in another Action had 
declared for four Pair of Hangings, which i 


uncertain: But Rolle, Chief Juſtice, ſaid, That 
that might be well enough underſtood. Green, 
at another Day inſiſted, - That four Pair of 
Hangings is very uncertain; but if it had been 
faid four Suits, it had been well: Befides, the 
very Word Hangings is a doubtful Word; 
for it ſhews not whether the Hangings were 
Silk or Stuff, or what elſe they were made of ; 
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„ it ought to be. He alſo took an Exception, 
- That the Plaintiff had only ſhewed that here 
- was a Denial and Refuſal to reſtore the Goods, 
s but no Converſion of them is ſhewed. To 


{ +. 


this Hale, anſwered, That the Action being an 

7 Action on the Caſe, it is not neceſſary to 
I ſhew the Converſion ; and for the four Pair 
7 of Hangings is well enough; for a Pair is a 
at Couple, when the Word is uſed of dead 
ca Things, and not like a Pair of Tongs; 
n which makes but one Thing; nor is it mace- 
d, rial to expreſs of what the Hangings are made; 
mas it is not in an Action brought for di- 
he vers Pair of Stockings, material to ſay, Whe- 
he ther they were of Thread, Silk, Worſted, ot 
m, Woollen, as hath been adjudged; and the 
Word Hangings is certain; for any one will 
ve conceive them to be meant of the Hangings 
ale of a Room. Rolle, Chief Juſtice, The Action 
if is an Action of the Caſe ; and it is not tieceſ- 
its, fary to ſhew a Converſion; and if ſo, if a 
ith Demand and a Denial be proved, doth not 
ce, this prove a Converfion ? As an Action of the 
er- Caſe lies for . one out of Poſſeſſion, 
the I altho*' the Party doth enter afterwards ; and 
ave the four Pair of Hangings is certain enough, 
hes, and it is not like as where Latin Words ar 
ta- | mingled wich Exgliſß in 4 Declaration; at 
had the Words being taken in the Engliſh Con- 
hs || firu@ioti ſhall be underſtood to be eight 
hat U Hangings. Nor is it material to . expreſs 
cen, of what the Hangings are made. But the 
r of | great Doubt is, Whether the Words be ieant 
een of Hangings for a Room, or not? And I ſup- 
the poſe they cannot be meant of other Hangings; 
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2rd; the Words being in Engliſh, and not in Latin, 
vere with an Auglite; and I believe you cannot 


ſhew me any thing elſe * the Words 57 


by common Intendment ſignify. Fudicium 
„ JJ AT: 
| 1 he Caſe was again moved at another Day, 
by. Latch, who argued, That four Pair of 
Hangings were Words incertain ; but if it had 
been four | Suits, it had been well; ſo that 
here is a Miſaplication of Words to expreſs the 
Thing meant, and he might as properly have 
- ſaid a Suit of Shoes, or a Suit of Conies. If 
one ſay he hath loſt a Hanging, this is in- t 
certain of it ſelf; for it is the Predicament of MW t 
Situs, and not of Subſtance : For a Hanging © 
is a Poſture, and the Word Pair makes it more Ml J 
incertain than it was without it. Hale anſwer- te 
ed, That it was certain enough; for the Word tt 
Hanging is uſed here Subſtantively, and not S. 
as a Particple, and the common Uſe of the th 
Word is only applicable to the Hangings of a 1 
Room; and the four Pair of Hangings ſhall I fe: 
be underſtood eight Hangings. Rolle, Chief ed 
Juſtice, A Pair is properly when one of theſe I ad 
Things ſo called, cannot properly be uſed one | 
without the other; but yer the Words may Tr 
be alſo underſtood ſo many Couple, and here Ar 
you cannot intend the Words to mean fo'ma-ſ De 
ny Suits of Hangings; and you might have I of a 
expreſſed your ng by ſo many Pieces of wh: 
Hanging; and therefore it ſeems doubtful. we: 
But four Ferman, Juſtice, Here the Words do not ex- ¶ for 
Pair of preſs the Number of the Things, as they do that 
len es be when you ſay a Pair of Oxen, or the like. I ing 
in tor the Nicholas, Ferman, Aſh, Juſtice, A Pair is m 


Vacertaim incertain; for that Word may be meantſbror 


* two in Number, as when you ſay a Pair off nid, 


Cards; and a Pair of Hangings in ſome Pla 
ces is meant a Suit of Hangings. Rolle, Chiet 
Juſtice, If it be ſo, then it is more incertain 


the Word Hangings may be ts * 


U 
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but how can the Number be known ?'Aﬀeer= 


n 
wards the Court moved the Defendant to ſuf- 
, fer the Plaintiff to amend his Declaration, and _ 
xf WM to r a- new, and conſent to a new Trial. 
id Style 360. Webb and Waſhborn.. © | 
at In an Action of Trover and Converſion de De decem 
ie Wl decir paribus velorum c tegularum, Anglice, Cur- e, & 


ve tains and Vallens: Twas moved in Arreſt of gularam. 
It Judgment, That the Declaration was uncer- 
n- tain, becauſe it did not appear how many 
of there were of the one, or how many of the 
ne other, nor what was meant by a Pair; but 
"re BY Judgment was given for the Plaintiff contrary 
er- to the Opinion of Tide», who relied upon 
"rd the preceding Caſe. 2 Sid. 445. Taylor v. Wells. 
not S. C. 2 Saund. 74. And with this Opinion agrees 
the the Judgment in the Caſe of Feeke and Ward. 
of 'a Ml 1 Sid. 174. But in 1 Vent. 71. Anonymus, which 
hall MW ſeems to be the Report of the abovemention- 
hief ed Caſe of Taylor and Wells, tis ſaid, twas 
nel: adjudged to be ill. Ideo Quære. 1 
one Upon a Verdict found for the Plaintiff in a A Declara» * 
may Trover and Converſion ; the Defendant in sd 
nete Arreſt of Judgment took Exceptions to the il, 
ma · Declaration, becauſe the Plaintiff had declared “ Sd. 
have of a Trover and Converſion, de decem arboribus, | 
es of whereas the Trees were Timber-Trees that 
xtful. were ſelled, and they are not well expreſſed; 
w ex- for the Word Arbor properly ee a Tree 
y dog that grows, and not one cut down; accord- 
like. ing to the old Verſe, Arbor dum creſcit, lignum 
ir is eum creſcere neſcit, and ſo a Trover cannot be 
neant brought, pro arbore. But Rolle, Chief Juſtice, 
aid, That they were well enough expreſſed 
by the Declaration; and that they ought not 
rtain 
"i 


to be ſo ftri& in Scanning fome Words where 

the Thing is well deſcribed. Style 2327 235. 
'opham (againſt White, : | 
—% 3 In 


i vi —— 7 1 Trorer and Centern, ag other 
bf Boba, is Things the Plaintiff declared de Sex bovibus, 
good, 15 inſtead of Bobu; upon Not Guilty pleaded, 
Word oe. and found for the Plaintiff, and entire Da- 
curs in mages aſſeſſed, it was moved in Arreſt of 
PlaWWs. Judgment, That the Jury ought not to have 
5 given any Damages; for the Word Bovibut, 
ing a Word in enſible, and intire Damages 

being given, it was naught for all. To which 

it is anſwered, That if the Word be inſenfible, 

Wires notwithſtanding the Anglice, the Jury ſhall not 
Laube, be intended to have regarded it in giving of 
horwich Damages; and if it hath a Signification, then 
3 "5. it is well enough: And it was ſaid, Bovibus 
N was an old Latin Word, och is found in Plau- 
n e tus; and tis Bobus only b Contraction. It 
bj to have Was alſo ſaid, That the Plaintiff brought this 
den given Action as Executor, and the Trover was laid 
Trover in in the Teſtator's Time, which was not ſuſfſi- 
the Telts- cient; tho' the Converſion was alledged in his 


tor's Time, 
aud Con- OWN- 


yerfionin But the Court held neither of theſe Excep- a 
ror's yer * ſufficient to arreſt Judgment. x Ven . 

1 LS a Trover and Converſion brought by fo F 
193, wht Plaintiff, as Aſſignee of Commiſfioners of 


r 


5  ourlayins Bankrupts, amongſt other Things he declared, I 
= the Veſſel That he was poſſeſſed de ano Paſe, Anglice a : 

cod en Veſſel, Vini Hiſpanics; and it was objected up- wn 
Wl Demorrer, on a Demurrer to the Declaration, That it ir 
= was not ſaid what the Veſſel was made of; * 

= and fo no Meaſure for the Damages: Sed 5 '© 
Wy allocatur ; for it is intended to be made of ru] 
io | Wood, As 15 uſed for Casks for Wine. 2 Ven. the 
= 7. 2 v. . 15 = 


Trove: 
Tron the 


4 "AY WY 
Tre ET 


| Trover and Converſion de tribus Sernibus fins, Troverde — il 
Anglice. Ricks of Hay. Twas moved in da, fans i 


Arreſt of Judgment, That it is too uncertain; 

for no Man could tell how much was meant 

by Strues. It was argued it ſhould have been 

ſo many Cart-Loads, or the like; for Loads 

was adjudged uncertain in Ghus Time here. 

But Rainsford and Moreton, who only were in 
Court, judged it well enough. 1 Mod. 289. 
Mood verſus Davis: S. C. 1 Lev. 3o1. „„ bh 
Action ſur Trover of divers Goods, and in- e,, 78 
ter alia de decem Capſis & Ciftis, Anglice Cheſts Cash & 1 
and Coffers, and of a Bag, and 20 J. therein. Ciſis. 
The Defendant was found Guilty, de Duatuor 
Ciſtis & Capſis, and of 13 l. Parcel of 201. and 

of divers other particular Parcels ; and of the 
Reſidue Not Guilty. And Exception was ta- 
ken in Arreſt of Judgment, That the Decla- 
ration was, that he converted decem Capſas & 
Ciftas, and doth not ſhew how many Cheſts, 

or how many of Coffers, was incertain and ill; 

and therefore the Verdict was alſo ill. But Good, be- 
the Juſtices Gawdy and Fenner held them to be one ng 
all one. But if Cheſts and Coffers ſhould be not diſtiat + 
ſaid to be diſtinct Things; it ſhould then be Thing“. 
ill. Secondly, It was\moved, That this Tro- 

ver and Converſion of Money out of a Bag, 
cannot be good, becauſe it cannot be known; 

and when he is found Not Guilty of the Bag, 

and Guilty of the Money ; that is as much as 

if he had declared of the Trover and Con- — 
verſion of Money out of a Bag, which was 3 
ruled to be ill in Hicks and Holidays Caſe. But aBig. 
they held, That an Action of Trover and © ' 
and Converſion of Money only was good e- 
nouęh, and an Action well maintainable for it; 
wherefore Cteris abſentibus, it was adjudged for 

the Plaintiff. 1 Cro. 818, Draycot v. Piet. 
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Things now moved in Arreſt of Judgment to be an 

prelbd ou ill Declaration; for he counts that he was 

alli, Inple- poſſeſſed of ſuch Goods, ſhewing what they 
18 


ö were in Specie cum aliis Implementis ad valentiam, 


yeral vor Guilty, and found againſt him; and it was 


wnentis, 1 
» . 


Mt | 3]. but expreſſeth not what they were; and 


that he was poſſeſſed of other Parcels (parti- 
cularly declaring what) cum aliis Neceſſariis ; 
but mentions not what they were; and that 
he was poſſeſſed de ſuibus, but doth not ſet forth 
their Number. The Defendant, by Verdict, 
was found guilty of all contained in the Decla- 
ration, and Damages intirely aſſeſſed for all, 
which being ſo incertain, the Court cannot 
give Judgment for thoſe Parcels which are in- 
certain. And of that Opinion was the whole 
Court for the Incertainty in the Declaration. 
But Gawdy held, That in Regard the Defen- 
dant had admitted it, he cannot now after 
Verdict take Advantage thereof, As 20 Aſſ. 3: 
is. But t he other Juſtices, econtra. Becauſe here 
is not any Certainty at all, pro Implementis &. 
| Neceſſariis : But where there is a reaſonable 
Certainty, altho* upon Demurrer ; becauſe 
tis not altogether certain, Judgment ſhall be 
againſt the Incertainty; yet _—_ Verdict he 
ſhall take Adyantage if there be any conveni- 
\ ent Certainty ; but here is not any Certainty. 
Wherefore it was adjudged for the Defen- 
dant, 1 Cro. 817. Wood v. Smith 
The Plaintiff declared in Trover for ſeve- 
ral Things, & aliis Utenſiliis, Anglice Imple- 
mentz, and obtained a Verdict; but the Da- 
mages being intire, Judgment was ſtaid, be- 
gauſe of the Incertainty of the Expreſſion, aliis 
Urtenſiliis quot quanta & qualia. 3 Lev. 18. Black: 
houſe v. Moore, ” 


| Judgment 


bee . In Trover of Goods, The Defendant pleaded 


Judgment was given in an Action of Tfo- aer, 
ver and Converſſon for the Plaintiff: The ates: *Þ 
Defendant brought a Writ of Error; and the uncertain 
Exception taken was to the Declaration, apa ve- 
wherein the Plaintiff among other Things dit. 
declared of a Trover de ducentis [ag 4. æris 
& ducentis ponderibus plumbi, Anglice, Braſs and 

lead; and there wants Anglice for the ponderi- 

bus; ſo it is uncertain what the Quantity of 

either are. And upon this Exception the | 
Rule was, That the Judgment ſhould be re- 5 
verſed, Niſi, Cc. Style 247. Powell againſt 

Hopkins. 2 Roll. Rep. 369. Lawrence v. Turner. 

S. C. Palm. 393. „ | 


After Verdict for the Plaintiff in Trover, Sahra is 
inter alia de una Salſura, Angliee a Salting· tub. Y 
Twas moved in Arreſt of Judgment, That 
Salſura was uncertain, and that it ſignified a 
Seaſoning. And per Cur. This is curable. x 
Lev. 99. Mayhew v. Flower. S. C. 2 Sid. 98. 
Trover was brought, inter alia, de uno ferra- — 
mento, Anglice an Iron Range; after Verdict ane | 
for the Plaintiff, and entire Damages, twas : 
moved in Arreſt of Judgment, That Ferramen- <. 
tum was too general, becauſe ic ſignified any 
Iron Tool; and here is a proper Latin Word 
to expreſs the Thing; for if it be ſuppoſed to 
mean the Grate, Crates is the Latin Word, if 
the Broach or Rack on which the Spit is turn'd, 
Crateuta or Cratulorium is Latin for it. The 
Judgment was ſtaid. 2 Lev. 177. Dunwell & 
& v. Bullock. Xe EA Sens oa 

An Action of Trover and Converſion was A Declara- 
brought for divers Goods and Houſholdſtuff ; tion for fix 
and amongſt the reſt the Plaintiff declared of certain and 
a Trover and Converſion of fix Tuns. After ill. | 
Verdict for the Plaintiff, 'twas moved in 85 5 

7 en 


os reff of Judgment, That the Declaration was 
uncertain; for it cannot be known what if 
meant by ſix Tuns; and upon this the Judg- 
ment was ſtaid till the Plaintiff ſhould move. 
Whereupon Serjeant Twiſden, at another Day, 
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moved for Judgment, and ſaid, The Declara- 


tion was good enough; for it is known that 
the ſix Tuns are Brewers Veſſels, or elſe they 
ſignify nothing; and then no D 


and the Caſe where the Action was pro viginti 
ulnis inftead of ulmis. Wyndham, on the other 
Side, ſaid, That a Tun is a Meaſure, and well 
known to be; and you ought to ſhew the 
Certainty of what you do demand, the 


antity of ſix Tuns; and it cannot be ſaid, 


that the ſix Tuns ſhall ſignify nothing; for here 
the two Words are Subſtantives, and nüt 
by themſelves, and not Adjective; and Of- 


Borns Caſe cited, was judged upon another 


Reaſon; for Fulcrum tecti, ſignifies a Bedſtead, 
and the Anglice, which was added, wiz. Cur- 
rains and Vallens were a meer Addition, and 
no Part of the Declaration ; and beſides they 
were in Engliſh, which ought not to have been. 


| Where Ghn, Chief Juſtice, The Court hath delivered 


Words fig- 


vify no. their Opinion already, That it is incertain 


thing, there What the Plaintiff doth mean by the Words 


no halbe Six Tuns; for this is not like the Caſes put, 
intended to Where a Thing is mentioned, which doth fig- 
be given nify nothing; for there Damages cannot be 


2 iven for ſuch a Thing; for the Word Tun 


echrati- doth ſignify divers Things; but it is incertain 


de hurt by What it doth ſignify here; and therefore Nil 


hem, but capiat per Billam. Ask, Juſtice, Ad idem. Style 
ignify ma 483. Clark and Firzwilliam. 


8 5 1 
the Uncer- 8 | | Dyer 
tain'y, | 


amages are 
given for them, according to Osborne's Cale, 
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to be uſed alone to ſignify a Colt, With an 


ſcription, but faith, 4d Curiam tentam tali 
die coram A. N F. H. Cc. a tempore cujus contra - 


Caſe againſt Udall, and declares amongſt other facts k ; 
Things for plundering him of Vginti Fardellas, © 
Anglice Packs. And in Arreſt of Judgment it 
was moved, That the Words Viginti Fardellas *. 
1 0s 4 | 


2 


| 


Anv-Sonvernan. „ 
oy of TION pug a 
yerſion, in the Court of Brifol, againſt Segar, ver de 
and hath a Verdi& and Judgr 851 t Bolle, un. 
bim; Seger brings his Writ of Error in this £73", for 
Court to reverſe the Judgment; and aſfigns of what 
theſe Ertors. rſt, To the Declaration, which 7:7 . 
was of the Trover and Converſſon de uno Pul- was, tho' it 
lo, Anglice, a Colt; whereas Pullus ſignifies % an n- 
not 4 Colt, but properly a young Hen, an 
hence we had che Word, Pullet; but in a 
general Acception of the Word, it may ſig- 
nifie alſo other young Things, but then it 
muſt have an Adjective of the Species which it 
is to ſignify, or a Subſtantive of the Geni- 
tive Cale joined with it; as Pullus equinus, Pul- 
lus afinius, or aſini, and the like, and ought not 


= * 
wc 5 * 
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Anglice joined to it, as it is here. e ſecond  - 
Exception was, That is not well fer forth how 
the Court Was held where the Judgment was 
given; for he doth not ſhew that the Court 
was held either by Letters Patents, or by Pre- 


rium memoria hominum non exiſtit, & c. which 
cannot be a good Preſcription ; for a Court 
cannor be held at ſuch a Day, and before 
ſuch particular Perſons, if ic be not expreſſed 
to be Secundurm Conſuetuilinem. The Rule of 
Court was to ſhew Gauſe. Tueſday following, 
why the Judgment ſhould not be reverſed. 
Style 31. Segar and Dyer. S. P. 2 Sid. 50. El. 
lis v. Yarrow. S. P. 1 Lev. 48. 8 


Heath, a Carrier, brought an Action of the Ferdells, | 


Anglice 


14 dens om the Caſe W 
Anglice Packs, is uncertain. But Maynard 
argued, That it might be good, becauſe. the 
Carrier could not declare otherwiſe; for he 
could not know what was in the Packs: And 
he cited one Bedingfeild's Caſe, Trin. 10 Car. 
$0 of Ap. Where an Action was brought for a Library of 
parcel, Books, and for Apparel, and adjudged good. 
But Rolle, Chief Juſtice, ſaid, It could not be 
good for the Apparel. Wadbam Wyndham, on 
the other Side, held the Words uncertain as 
they are, and ſaid, He ought to have ſhewed 
that they were Packs with Goods, or have 
| ſhewn what was in them; for a Pack is but a 
Meaſure of a Thing, then no Damages are 
geſt for them; and then the Action is good 
or the Reſt. Afterwards Maynard moved for 
the Opinion of the Court; andghereupon the 
Court held, That the Words are incertain as 
they are; for he ought to have expreſſed what 
was in the Packs; ahd ruled nil capiat per bil- 
| lam to be entred. Style 358. Heath and Udall. 
ds Meſs. Trover was brought de viginti menſurit, 
desde, without any Anglice, or ſaying what Mea- 
are ill. ſures, and de wigint. duodenis, Anglice Gtoſs, 
Hamarum, Anglice Hooks, without ſaying 
what Hooks; twas alſo alledged, That duo- 
denis is an Adverb, and ſignifies twelve, and 
ſo inſenſible; but duodenis duodecim, was Latin 
for a Groſs, to wit, twelve Times twelve, as 
appears by the Dictionary; and for theſe 
. . Cauſes Judgment was ſtaid. 2 Lev. 1 1. Cole- 
man, & al v. Bard and Nelmes, © | 
Paris fe In an Action of Trover, inter alia, de duo- 
| wor, We Bus albis Nodis, Anglice white Knots, and aliis 
Alice, is 9 teneolis, Anglice ſmall Ribonds: After 
{bo erdict for the Plaintiff, twas moved in Ar- 
_ reſt of Judgment, That Allis parvis tencolis, is 


„„ 


8 re. came mm... _ 


„ T.. 


| uncertdin;/and foreh 
ſttaid. 2 Lev. 85. Miller v. Green,  _ 


Fac. Robotumi's Caſe, Hama, Anglice a Crow Herter 


hi,  Anglice Coifs and  Crofs-Cloaths. E. 
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is Cauſe judgment Was 
A Writ of Error was brought to reverſe a 
Judgment given in the Common Pleas, in an 
Action of Trover and Converſion of divers 
Goods, for many improper Words uſed in the A 
Declaration, to expreſs ſeveral of them; as 1. Ar- 
gre Servitium is uſed to expreſs a Silver Salt- 
eller, which is not good, for Servitium is La- 
tin for Service; and in Parker and Martins | 
Caſe, in this Court, Infrumentam ferreum, Ang- en 
lice a Horſe-lock, was held not good; and 3 un, Aglice 


of Iron, was adjudged naught. 2dly, He — 


declares de duobus Caſtori bus, Anglice two Hats, is Hams, 

zs De duobus Catenis pro patinis, Anglice Di- re. 

| SS. Athly Wie duodecem Cri alibus 'P, lagu- Iron, ih 

Turner prayed for Judgment, notwithſtanding 

theſe Exceptions: Becauſe," as to the 1ft. 

There is no proper Word for a Silver Salt-ſel- | 1 

ler; and it is well enough deſcribed by divers 1 

Words. 2dly, There is no proper Word for | 

Hats, called Demy-Caſtors ; and therefore ic 

is lawful-to-frame Words; and ſo for the reſt, 

being new Things, not known to the Romans, 

there are no Latin Words for them, and ſo 

Words may be invented well enough to ex- 

preſs them; and Servitium Argenteum is here 

with an Anglice, and therefore it is a good 

Deſcription of the Thing; and de Infllumento 

ligneo Compaſito, Anglice a Skreen, hach been 2 

adjudged good, becauſe there is not a proper wm Cm: _ 

Word to expreſs it. But the Court doubred 2 | 

of the Words uſed for Coifs and. Cloſe-Cloths, Skreeo, is 

becauſe they are divers Things. Ferman, Ju- pl 

ſtice, ſaid, Argenteim Servitium, ——_— a | 
10 1 „ 
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| Pot-hooks 


Wu 1 


Silver. Salt-ſeller, cannot be good ; for Swot- 
tium is Latin for Service: But Rolle, Chief Ju- 


ice, ſaid, If Servitiam ſignify nothing, then 


the Jury gave no Damages for that; and then 
Fe the reſt may be good. But yet the Judgment 
Ur Fucks was ordered to be reverſed, except Cauſe 
no Judz- ſhewed, and was then, at the Prayer of the- 
3 Counſel, pronounced; which if it be not 


Style 194. ö „ . * * BY. 
and Han- agg py ** . eee — 
„ is ill. Hangers, Oc. ter Not Guilt pleaded an 

ede for the ig ff - 


incertain and equivocal Word. Baldwin, for 
the Plaintiff, inſiſted upon it, That fince Pots 
hooks preceded the Word Hangers, the Court 
could not intend theſe were any other \Hang- 
ers, than ſuch on which Pot-hooks uſed to 
hang. And he cited a Caſe of Trover for 
a Billiard-Table, Port, Sticks and Balls, and 
adjudged good, becauſe the Port, Sticks and 
Balls, ſhould be intended Things appurte- 
Parif thoſe nant to the Table. But the Court was of 
Words had Opinion, That it was too incertain a Word; 


| 171 ſollowed for che Word does not immediately follow 


one ano- 


the Word Pot-hooks, but there are divers o- 


ther, ſo as 3 1 | 4 8 
to ſcem to ther Things mentioned between; therefore 


ea ons te. agent was ſtaid. 
the other, it Barnes 5 3 „ e N . 
might have Aster à Verdict, the Defendant moved in 
we. Arreſt of Judgment; and ſhewed for Cauſe, 
mmveſti- That the Declaration was not good; for the 


u. 2. Seaman vet. 


* 


- 
2 
* . 


gn, 5" Plaintiff amongſt other Things declares chat 


too}, is ill. the Defendant had found and converted to 
his own Uſe Unum weſtigium, Anglice a Foot- 
ftool, whereas ic ſignifies a Foot-ſtep, or 4 


Print 
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prayed, the Judge will not do it. Qaod nota. 
; — 11 1 OAT, 4 


Arreſt of Judgment, That Hangers is a too 


0 


is of Air, and not of Braſs. But this Excep- 


and did not ſay how many of the one and of 1 


© rover ab/Converſton.— 22 
2dly, The Plaintiff declares pro decem ponderi- Decem pos- 


bus Aeris, meaning ten Pounds of Braſs, where £79 + _ 


tion was over-ruled by the: Court ; becaufe in | 

the Writing of Court-hand, in which Decla- © © 

rations are written, there are no Dipthongs | 

uſed; and ſo the Word Aera might as well ſig- 

nify Braſs as Air. But for the other Excepti- 

on, Judgment was ſtaid till the Plaintiff ſhould 

move. Styles Rep. Robinſon's Cale. 6. wh 
Exception to an Action of the Caſe brought, 15 0% 

and the Plaintiff declares, That whereas the © 

Plaintiff had delivered the Defendant wu 

Statum ſalit, Anglice, a Buſhel of Salt, pretend- 

ing that (Statum) had an other proper Signi- 


fication ; but becauſe it was ſhewed to the TE 


Court, that ( Statum) by one Dictionary, was 
Latin for a Buſhel, Judgment was given for 
the Plaintiff. x Brownl. 16. 

In Error upon a Judgment in the Common- Dc 2 
Bench, in an Action of Trover, where Judg- ;lice Bul- 
ment was given ſor the Plaintiff The Error Tocks and 


. py 3 2 ; i] T 
was afligned in the Declaration, which was fer ner hn: 


| | for not ſay- 
de decem Fuvencis, Anglice Bullocks and Heifers, ing how 


of the other. JFC 
But it was anſwered, That the Latin Word 
being proper, and of known Signification, the 
Anglice was void, according to Osbourns Caſe. 
10 Co. But the Court reverſed the Judgment, 
and cited the Caſe before in this Court, Tro- 
ver de viginti ovibus matricibus & agnis; and it 
was reſolved to be naught, for not aſcertain. 
ing the Number of each. But Tui ſden faid, 
There was a Trover brought de viginti averiu, 
(viz ) Bobus agnu, & c. and viginti was applied 
ä | to 
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5 Hawk, and made tame, nor that ſhe had. Bell 


in this Caſe, to diſtinguiſh it from the Caſe 


+ 1 4 de vyibus matricibus & agns, that there the La-. 


tin was of two Sorts; ſed non allocatur; for the 
= Words here being equivoca 


: XxFes. 317. Dev# N RE 

A Declara- Sauyer 1 an Action upon the Caſe 
don tor 2 againſt Ruſſell, for taking 75 certain Cattle, 
Fare ait and obtained a Verdict againſt the Defendant; 
ol one Ge- the Defendant moved in Arreſt of Judgment, 
17,600» and took Exception to the Plaintiffs Declara- 
mentioning tion for the Incertainty. thereof.” The Plain- 
begun spe- tiff declared for a Trover and Converſion, d. 
ciel. ducentis Averis, Viz. Bobus, Fuvencs, - Anglice 
| Steets, 7uvencs, Anglice Runts, and Fuven- 
cx, Anglice, Heifers, which is uncertain, and 

fo Judgment cannot be given; for it is uncer- 

; tain for what Number of each of the Steers, 
 Runts, and Heifers Judgment ſhall be given. 

Rolle, Chief Juſtice, inclined that it is certain 
enough; and that the Number may be averred, 


and the Cattle are all of one Kind; yet the 


Court would adviſes afterwards it was ruled 
Juadieium, Niſi. Style 264. Sawyer again 


Howto An Action of Trover and Converſion, was 
dclare do brought for a Hawk, called a Ramiſh Falcon, 


; » Hauk. ſuppoſing that he was poſſeſſed of that Hawk, 
1 ut de bongs propriis, & caſualiter amiſit; and that ſhe 


came to the Defendant's Hand, and he knowing 


| her to be the Plaintiff's Hawk, yet being requi- 


Ted, had not delivered her, but converted her to 

1 | hisown Uſe. Upon Not Guilty pleaded, and 
Verdict found for the Plaintiff, Mitlocł moved 

ia Arceſt of Judgment, That the Declaration 

was not good to maintain this Action; be- 

cauſe he doth not ſhew that ſhe was a reclaim'd 


or 


"3  Adtlangonthe.Calolo — 
© to each Species, and held well. It was offered 


L it was all one. 


or Wach to ſhew who was FRE e : —_” 

a Ramiſh Hawk is properly ſuch a one as li- 

veth inter Ramos, and from thence hath its 

Name : And therefore relied upon the Boolean 

14 Eliz. Dyer 306, Sir Richard, Fines Caſe. 

And Fones and Berkeley inclined to this Opi-· 25 

nion. But Croke gun e the Degęlaration to BO 
8 be good enough, - becauſe it is aided- by the 
| Allegation ; that he was poſſeſſed of the ſaid 
Hawk, ut de bonis propria, and .thas ghe Defen- 
" | Gant knowing her to be his Hawk, convert 
ed her; Ge. And it differs from the ſe of Sir 5 8 
1 Richard Fines ; for there, altho the ſaid Ex 
3 ception was taken to the Count, yet it doh 
p not appear, but that the Count e held 
8 to be good enough. But * 8 ths, Defen- 
* dant's Plea was Held g vols it was adjudged a- 
55 gainft the Plainti is D Bot for 8. In 9 © A 
N f 1 Sn upon the Demurrer upon 
in che Plea in B 77795 was held ſufficient, _.. 
" Vid Co. Lib." J. 5 4 Caſe..of-Swans, « of Jets roms | 
what Beaſts a 3 Ante er eve Pro- may 

This Cafe. was after moved e 

nd Rien becauſe divers formet.Marions, - 
the”'Court was always divided in Opinion; 15 3 
the Plaintiff for his greater Expedition, — 1 Fg 
ſented that Judgment ſhould: be entred a3 ure 
bing: So the Judgment was entre £8 

ter billam. And then . be 
: new Action in the Common Bench 
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amended that Fault in 5 aration, _ 
had Judgment by Confe the. Aon 
and _onl' gy ound. Damages given by a - 


London Jury den moved in 
this "Opuree to! 955 Coſts in his former Action; when no 
but Becauſe the Verdict was found for the Colts ſhald 
rater, and upon — <a to the Deela · 


ration, 


tennis, an- Which is no Word for a Difh, much leſs. 


1 Pong an the. Cale n 

ration, Jul ment was given a inſt him, che 
Court held That no Coſts ſhould be given, 
3 Cra. 545. Sir Martin Lyſer v. Home. S. P. 
Dyer 306. Fines v. Spencer, 

Dudu C. In an Action of Trover and Converſion 


florlbus, in the Common Pleas, for caking away and 
Alice 


e converting of divers Goods and Chattels par- 

'* _ ricularly named; after a Verdict, the Defen- 
dant moved in Arreſt of Judgment, THT the 
Declaration was incertain ; for among ot ther 
Things, the Plaintiff in his Declaration c 

Enſervitio elares for the raking de duobus Caftoribma, A 
ande Silver Slice Hats; whereas Coſfor is not # proper 
Salt. Fa for a Hat. 2dly, de uno Ser pitis argen 
260,” Anglice one Silver Salt, and there is no 
fuch Word for it, but there is another pro- 
per Latin Word for it, Viz. Salinarium... 3 ly, 
Dieb Ce- fe duohus . catenjs, Anglice two Silver Dithes 


le e, 2 Silver Diſh. Robe Chief Juſtice, ſaid, One 
1 1 3 
5 9 may deſcribe a thing in a Declar 975 if there 
where no. be not © proper” Word to expreſs. 1 
proper Le- be ſo deſcribed that the Jury may K 
1 is meant by it, it is well enough: ] 
Thing is Judgment be here ſtaid, 'fo 1 Nl 
Serke 891 136. Heyfor N apo 
ic my In Trover the aintiff en 7 
PE PROD, was ſſeſſed 4 de boni & 17 e 2 
Lewe a 1 SED it "wideli 930 uno Seripto nh A 
n gatorio & arranto, 125 = 
r CER Defend 8 tn Abatement, That 
being ouly the Bond and not Aer 
on and upon a De is Plea, . 8 
Vemurrer- faid, That neither the Band, FO the Value 
thereof, can be K by ſuch Names as 
Bens & Cotala; ſe (as the Opinion is 
in Eigene) Bond will po by ſuch. 


neral Nane 15 


In 


>. *. 4 


fad wc woos Ac 


ia Detinue the Thing i it ſelf muſt be ſpe- 
cially” named ; becauſe ir is to he recovered 
+ Specie : The ſame Reaſon may en this 

But it was ene Ther by the Giſt & 
an his Goods and Chartels à Bond would 
paſs; and this was the Opinion of Ni berbe 
in Der and to his Opinion tlie Court now: 
inclined. 4 Mod. 156. Cook v. Bolinger, © 

Is Toner of 45 Goods, Ge. the Pe. 2 555 
2 leaded Not Guilty; aud after Ver- hes ua 
a wt Judgment for the Plaintiff, Error 2 
— was brought; and the firſt Error a- 7 855 
ſigned was, Beciuſe he declare, inte? alia, de ter for 
und" Quayter. Grani, Anplice Miln* Corn, where _ " 
it ought to have been \Duarterium | 
is not amy Word. Secondly, He alledgeth 
that he was poſſeſſed de ins! Pubcells! piſcium, 
- fnplice Lin Fanal le. was not alledged what 
9 An d for theſe Cauſes it was tield to 
be , and Mi being incirely{ given, re- 
verſible in oo hicdly;- Becauſe rhe Iſſue 
being” Not Guiley;, Fr the Jury it did” not find 
that die was Guilty: But: ibu, and oo Vibere thi 
vrerted them to . bie, Thich is tantamount; are ang. nf 
hat becauſe it is not found according to the if ＋ 4 bart 
ſſue, it was held to de ill. But ir was con- I e 
ceived: by ſome of che Juſtices, That it was bulk be # 
amendable, if ie might appear b the Exam» die Wbel, 
nation of the Clerk of che Aﬀize, that the 
Verdict was found generally ſor che Plaintiff ; 
but they would adviſe. 1-Cro; yo PG 

. Rhoborbarh. 


Fs - A Pre- 


© catallls Bb callive c ſubdole decipere q defrauvare 
bona 4. eatalla pb licet ſfepifis. requifit ei 


V Cond p dick Yeoman attach fuit ad re- 


ſpondend Johanni Allen Juniozi de placito tranſ- 


gr ſup caſum, #c. Et unde idem Johannes 'p 
Henr. Straetſeild Attozid ſuum queritur quare 
cum pd Johannes pzimo die Decembris anno 


Meß Dom Regis nunc ſeptimo apud Chidding- 


ſtone in Comm p dict polleſſionat - fuiflec de 2 Jus 


terulis ſericis, Anglice two Silk Waſteoats an 


valene quinqʒ Libra & duobus equis Ptit quing 
— Tibzar ut de bonis & catallis ſuis pr, Et 


is inde poſſeſſionat-/cxilteld. bann 6 caralla Pdick 


extra manus c polleſlionem ſuas caſualif pdidit E 
 amiſic que quidem bona e catalla poſten ſcift = 
& anno ſupzad.apud-Chiddingftone Pb ad man 


& poſſeſliognem ipſius Willielmi ꝓ inbentionem 


devenerunt ds tamen Willielmus ſciens bona e 


cacalla ps Johannis 6 ad ipſum Johannem de 


jure ſpectare e pertinere ſev. machinans g frau⸗ 
dulenk intendens eundem Johannem de bonis F 


Johanni nan deliberavit ſed; bona: d catalla 55 
- poſtea+(ciTE pzimo die Januarii anno Negni dich 
Domini Regis nunc ſeptimo ſupfadicto apud 


SChiddingſtone pi in ufum ſuum Ppr convertic 


e dilpoſuit ad dampnum iplius Johannis detem 
Aibzarum g inde pꝛoducit ſecm, cc. Lut. 1537. 
Allen verſus Harri. 
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Re- 


D Bons & Canada. Wilk 1 


tions in Trover char a are extant? in the lere 
of Entries. ö + oh 3 1 


Simile 


per Attorn wp A 3 Br: 423, ; 


De Bowe. Ed. Ear. 


De 100 carectat ligni EN 40 Raga. Co. Entr. 41.1 | 

De Mow in garbss ſeperat. pro Gecimis. Moo. 
488. 

De 8 aureo cum lapide Pretioſo i in eodem. Ub. 
283. 

De accipitre reclamato. cum Hintinabuls.. Dyer 
306. Ub. 239. Her. 104, * 5 

De obl Statuti Mercatorii. Ub. 233. 

* fuit poſſell de honis que amiſi A Tue 1 
ad mans def. per Trover qui ea vendidit. Ra, 
Entr. 5. Dyer 121. Her. 149. 251. 

Pro exec de averii amiſſis & comverſic in vita teſta- ä 
rtoris,. Her. 122. 

Pro exeq, de bonis: de quibus teſtator obiit poſe . 
2 poſt ejus mortem devener ad manus ff. 

r. 243+ 


Pro admin” de bons G & converſs in in vita in- 


MN 1 Br. 157 

& averits amiſſis per inteſtar & que poſt 
Jas mortem des ad menus Mika. Co. Entr, 

38 >; 

De 3 amiſſ per 

miniſtrat commi Flom. Her. 87... . * 

Simile de averiu & catallis. Her. ps 4 

De bonss. Vid. 265. Cl. Aſſ. 220. 

Simile in Cur imferiori. 1 Bro. 358. 

De boni & catalls, Win. Entr. 31, Mo. Iner. 
13. 2 Ven. 6 63: Re. dec. 424 

Simile verſus 2 ubi un cory waviat exiſtit. Bro. | 


Vade mee. 44. 


e ine . po 7 


Ky Si. 


pe e ace b. Fa 


4 V 
2 22 Via ns” Cl. Alf. 23 5 
Win. Entr. 61 Simile Tre. rau 
| K. Win. Entr. . 
De vacca in Cur Inferior, Tre. Tro. 15 3. 
Pe poculo 1 90 Tho. 32. Simile Top: Dro. 


Pe fl 1 5 lino 3 per Ano 7. ral. Ra. 
De Ae argentes. 158 Aff. 231 · Sint & 
Auibuſdam peciis G. annulis 'auri. Re. Dec. 
421. Simile pro adamante. Id. 422: 
| acsipitre reclamato cum-timtinuabuls. \Thogz. 

Pannolaneo, Ra. Entr. 69. Cl. AT. 232. 
e 0 . . Ra. 

ner. 41. TA 1 
De pave &f N Br. R. e e 
Pe Bipenne. Vid. 264. . EK Ante 
De foripto obligateria ber. 0 6 8 | 

Smile Fre. Tro. 142. Þ + a „ W 
Sinile pro In ante 2 2 . | Brom met. 25. 


8 . L * apes + 


+ peril eee in — 


De Penis — . "Re — AN | 
De pecuniis numeratit quas 2 
ö * 
2 3 „ „ 
per Swi Por! denier 7 7 1 incor 
; 2 Saun. 137. 
- Pro exec de verb ami TG: are wita tefba- 
"nog. Vid: 264 Tho. 31. Ra. 9 
2 5 


f 
z 
a 8 
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 Sienild fer erer el. eee? te bots. 
Pro erer de boni amiſti in bits te, & gre 


Simile by Baron and Feme Executges. Top 
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* ; | f * 5 1 a x 3 : f : * 
N "ee 1 
Ra. Ent 5e. 


Poſt ejus mortem de ven ad mamus $71 Encr. _ 
457. Mo: Tntr. 16. Simle fro or & wore , 
For Money loſt by the Wiſe, at a Game o ä 
call d N. lay. Tre: Tro. 1 a 1 


Entr. 32. | 
Where the Goods eine b DU 
Hands in T eſtator's Life- time. 2 re No. 
e | 
Pro exec” + bonjs de quibus reftator. r ol | 
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Troyer by a ſurviving Merchant. Lev. Entr. 
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f the Pleudings in Actions of Trouer. 


Here's no one Point of Law in which 
there is ſuch Variety of Opinions and Re- 
ſolutions as there is concerning the Pleadings in 
Trover and Converſion: Some of our later Au- 
thorities condemning all Pleas almoſt, except 


the General Iſſue, as amounting to no more, 
tho it appears by a Multitude of Caſes, that 


many other Pleas have been allowed. We, ac- 
cording to our Methodm, ſhall offer to the Readers 


View all that occurs either in the Report - Books, 


or Books of Entries, leaving him to judge for 
himſelf, what Caſes are Law, what not; for 
it would ſeem arrogant for a private Judgment 


to condeum ſo many Authorities as may be 


produced on either Side. 


* 
. 


I ee 


the Plaintiff declares for taking 600 Load ot 
Oar. The Defendant pleads, That the Plain- 
tiff nevet had any Thing in the ſaid 6Oο Load 
of Oar, i conjunttim & pro indi viſa, with. 


% - 5 . 2 


two others; and ſo concludes in Abate 


wb 4 * 
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de. Commiſſion decoctera de  bonis &r 


ion of Trover and Convergon ; 


a. HF. = Aa. ww ci. , TT” _ 


© Oo hd „ 


The Plaindif replies, "Thar F. ee | 


15 Fee of a Cloſe, in which this 


digged; and being ſeiſed, he died ; after oſs 


Death the ſaid Cole deſcended tA, and B. 


his two Daughters and Co-heirs ;-' and that 
the Plaintiff married on of them, and the 
other was alſo married; and ſo the Plaintiff 
and the other Husband, and their Wives 

were ſeiſed in Right of their ſaid Wives, f 


this Cloſe; That afterwards, and” before the 


Action brought, 2000 Load of Lead-Oar was 
digged out of the ſaid Cloſe; and laid chere 


in "hands ; and then a Partition was . 
Deed, of 'the ſaid. Cloſe and the Oar 

1000 Load was allotted to one Siſter, and her 
Husband, and the other 1000 Load was al- 


lotted to the Plaintiff, per quod he became ſo- 


lus Peer of the ald, oe Load in Se- 


veralty; and being ſo poſſeſſed, the Deſen- 
dant and; 8600 Load, Parcel of the faid 1000 
Load, and converted it; dete boc that the 
Plaintiff. had any Thing aſter the Partition 

Conjanctim with any other Perſon. The De- 
fendant rejoins, that at the Time of the Con- 
verſion the is Plazncift: had _ bar: Rep gin 
dim with the others; 5 Wan & 


"Aa as Plaintiff mech * a the 
Defendant oughe to have traverſed the Porti- 
tion; for tho the Poſſeſſion was Joint, the 
Partitibn had made it Several, by which the 
joint Poſſeſſion was confeſſed: and avoided; 
and;therefore the Traverſe good, like the Rule 
laid down in my Lord Hobart, tog. in Dighy 
and Fitzherbert's ” Caſe, Treſpaſs, tali die, 
Defendant confeſſeth it, but pleads a Releaſe 
of all Actions, and trayerſeth all Treſpaſſes 


after. 
2, The 


| 
F 
i 


verſon, he 3 fefled; which is a 
manifeſt Difference in Poias e Time, and 


Bro. Nhe 25. 13. 


Bellamys 
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Ples,. — i 5s, _ a Palit 3 never hat 
any ching but jointly with others; and the 


Rejoinder is, That at the Time of the Con- 


1 eee 


ä Defendant, That the Replication was not 
2 Par- 


good's for the Plaintiff therein alledged 
on by Deed, and doth not ſay, bie in Cu- 

4 en where a Man pleads 
rel by which he makes 


that before the Plaintiff had any ching, one 
Purſren was ſeiſed in Fee of Ss Place, &c. 
"by: Indenture, & demiſed it to Corber, 
excepting the Wood, &. habendumy for the 
Life of Anne, and — quid: ici 

ret for che ſaid Cordes to take Houſe- boot, 

Thar he aſſigned his latereſt to, Ane, a 


the Defendant, as her Servant, cook che Trees; | 


and upon Demurrer, thePlea was heid naught, 
becauſe (0 A Servant) having juſtified by 


force of a Covenant; he did not fle w the In- 


denture. 2 Coo. 299% ee eee 


25 +} LENS 3 * * 


Ka Thing 
if the Party 13 Deed, —— Title 


. 217 err N . e e 


"7 * 1 
5 


* 
5 6 1 : * ; N + £ £3 5 4 $3 
y Ss 5 „ b 


* 5 — 2 - 
* * 9 
* 6 F ＋ 3 * * 3 2 4 "6. £ 
. $1.764.7 a4 s 3141905 An . 
1 ” A i IF bas 
8 x 
. | , » muß! ” g 
5 10 5 „ 0 
; N - 
* 


7 himſelf either 
Part orP he mu ce it in Court; 
as woes: 5 Defendane jaſtifies in Treſpaſs, 


il: pals without Deed; — 
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As to the Objeltion, That , 
8 he argued to the oon 45 Hor the 
ndant in his Rejoinder inſi f 
that which was moſt material; rear way Ahn 
tiff in his Replication, had given him Occaſion 
thus to rejoin; and tho he had leſt out dome | 


of the Time mentioned in the Ba vet 1 
ir 


would not hurt the Pleadings, becauſe 
Iſſue was tendred; for if at the Time of the 
Converſion he was jointiy ſeiſed, ee noe 


be intitled to. the Action alone: - 


And afterwards, in Triniey-Tecm follow | 
the. Chief Juſftice' delivered the Opinion of the 
Court, That the Plea was good in Bar, tho 
pleaded in Abstement; and the Deſendant 
hath Election to plead either in Bar or in A- 
batement. The Nature of a Plea in Abate- 
ment, is to intitle the Plaintiff to à better 
Writ; but here the Defendant ſheus that che 
Plaintiff hath no Cauſe of Action, and ſo it 
ſhall be taken to be in Bar: And it bath been 
expreſly reſolved, That here the Plea is in 
Abatement, if ic be of Neceflicy, that the De- 
— difelnſs Matter of Bar, he ſhall 
have his Election to take it either by: way of 
e eee 2 Boll. Rep. 64. Salbil v. 
S al: 77-4} 

So where: Waſte was brought in the Tin, 
the Tenant pleads a Surrender tor — 4 | 
and demands Judgment, If he Wend be dif- 
Charged in the Peurt, becauſe it ſhould have 
been in the Tut; and this 2 
Plea. 10 M 7. 11. 0 u ment was 
giren for the Defendant; the Chi go jp at 
firſt doubting about the Departure, 


riſed the — 10 — — 
a 


ſendant 


aks Ane, upon: nga Coſts. 2 2 Mod: 
"In Trover, caſter Imparlance, the Deftndant. ' 
pleaded; "That the Plaintiff (with two others) 


Plea in A. 
barement, 


1 whic Action is fill depending; and demand: 
9: the ed Judgmene of the Writ. | | 

and T. Ss. The replied, That the other. two. 

| died before: the, Action was brought, and d o | 
that Writ abated; to which it was demurred, 

and Judgment quod reſpondeat oufter ; for in al 


Actions, where one Plaintiff dies the Writ a- 


bates (ſave in an Action brought by two. Exe- 
cCutors). And Hale ſaid, ſoit ſhould in a Qnuare 
Impedit ; but that it is revivable. by Journeys 


- Wylde ſaid, That che Pleading, that the 
two "died, before the Action brought was 


double, „ No; for he muſt ſhew both 


were dead, to enable him to bring this Action 


alone. Twilden, How comes this. Plea in A- 
ban after an Imparlance? 
Hale, Tho * ib Im arlance the Dake 


dant cannot plead a Miſnoſmer, or the like, 


or Antient Demeſne; becauſe he admits, he 
ought to anſwer the Writ ; yet ſuch. a Plea in 
Abatement as this, he may ; but that comes 
not in Queſtion; e the Plaintift re- 
plied to ir, and did not — 


| * * Fleato the In an Action of Trover and Converſion for 


— three Cart. loads of Oats, Barle and Peaſe, 
de pleaded, the Defendant pleaded a 8 Plea to this 
| ay » Effect; That the Land where the Trover was 
ſuppoſed to be is. five Acres of Land ly ying 

in B. in the Councy-Palatine of Cbeſter, an 
that 15 holds the Land for Term of Years ; 70 


ught Trover for the ſame Goods before; 


not elſewhere ; and therefore demands Jud * 
ment if he ought to be ſued in this Court. To 


County-Palatine of Cheſter, — 
where. 45 E. 3. f. . And it was prayed 
Ghz, on the other Side, held, That this Plea 
is a good Plea to the Juriſdiction of the Oourt. 
Here are many Matters of Fact confeſſed; 
and the Matter in Law is, Whether the Title 
of the Land within Cheſter ſhall be tried out of 
that ſuriſdiction? In 31 Ed. x. in the Exe guer 
it is clear they have Conuſance of Pleas. Rolle, 
Chief juſtice, to that anſwered, But it is not 
that they ſhall not be removed thence. Ser- 
jeant Ghn proceeded, and ſaid, That alſo up- 
"i .” 885 on 


3 


all 


8 * ” 
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| ol Nene to four Judges, by ' Queen ER. 
_ zabeth, je was certified, That an KA dtons, Real 


and Perſonal, ari 
there, and not elf 


this is 2 clear perſonab Action, and therefore 
Tranſitory. uſt, deny the Authority of 
Coke in his 
Side. Next _ Aar, here by che Pleading 
of it is made Real; and then tho! Cole's Opi- 


nion ſhould be Law, it comes not home in 


our Caſe; and a tranſitory Action may Io 
7 of it. 27 H. 6. 
Fil. 29 Elix. W's Cor: in 5 * 
and Bolthory's Cake: ore: % Rep. 


14. 
A Things triable there where the beſt Con- 


nuſance of gay be had. 6 Hy. zdly, The 
Averment of the Party here is, That all Ac- 


tions Perſonal and Real within Cheſter, are 


triable chere; and this being Matter of Fact, 
is confeſſed by the Demurrer. 9 H. 7. Porter 


- Nicholls, in the Exchequer, 10 Car. and it 


would be à great Inconvenience to try 'the 
itle of Lands Iyi lying within Chefter; out of it; 


for _ all Cauſes Real may as well be tried in 
Foreign Countries; even thro? all Exzgland; 


ehitten be very miſchievous. Rolle, Thiel 
Juftice, If we can avoid it, it is not good to 
try Cauſes in Foreign Countries; but here 
you by your Demurrer conſeſfet, that 
ſes Real and Perſonal ſhall' be tried 


there; and what ſay you to that? zdly, It 
is to be conſidered, whether your Traverſe be 

not repugnant to your Plea'; for you: have 
| waived the Plea- to che fariflition' 2 the 
| ourt, 


_ Cheſter, are triable 
22 E 4. Fitz, Ju. 
riſd. 61. Par Be 7-f 2h. — 10 H . 
14. 2 F. 4. f 25. As to the Objection, that 


e, cited on the other 


rer ec. 


13 


Court, and put your ſelf upon an bythe 

Traverſe, which yon ought not to have done; 
but you ought to have relied upon + dues 
Traverſe is taken, until a Trial be had in the 
Cauſe, we cannot tell whether the Trover 
and Converſion be within the County Palatine, 


„ >. 


or out oſ it; and this is Matter of Subſtance, 


and triable, and therefore it would be hard to 
2 your hr At e ay | — 

ale was argued again; and firſt by Twiſden 
for the Plaintiff, and he took three Things 
into Conſideration; xft, Whether the "Plea 
were 4 meer Plea to the Juriſdiction ? zdly, 
Whether it be made good by the Demurrer? 
zaly, Whether the Traverſe have net ſpoiled 
the Plea? rſt; He held the Plea was not woot 
becauſe the Action is meerly Tranſitory, and 
any Place: 2 Mar. Br. Traverſe, 
288. Co. Lit. f. 202. and the Defendant cannot 
plead, That the Cauſe of Action lies in any 
other Place, than where the Plaintiff days it; 


. I 
. Furiſdiction of Courts; is full Authority im 

oint, whatever is objected againſt WP H. 
6. F. 6. I admit of the: Juriſdiction.” of the 
Court. Palatine; but yet it muſt not entrench 
upon the Common Law; and 1 admit all the 
Hooks cited; but they are of other Local Mat- 
ters, or of Things tranſitory, which is fixed 
in Cheſter by the Pleading of them. And Dyer 
122. comes not to our «Caſe, nor croſles the 
Caſs, of ro Car. 3 Rep. Ridgway's Caſe; and 
here it ſhall not be intended that the Jury 
may there have beſt Conuſance of che Matter 
where the Action is laid, and not elſewhere, 
altho' the Action do favour of the Land. _ 


ations on the Tate fo! 
4 * f ba, . 1 


the ſecond Matter the Demurrer makes not 
the Plea good i for the Law ſays, it is not 


good, and the Parties cannot alter the Law. 
Burton s Caſe. 5 Rep. f. 59. 5 H. J. 1. 30, 
The Traverſe makes not the Plea good; for 


the Travreſe is waived, and he relies upon 


another Matter. 5 Car. Rot. 817. Burton and 
Corniſh, the Traverſe taken, took away the 
Juſtification before pleaded, ſo ir doth here; 
and the Traverſe here is not good, becauſe it 
is 2 tranſitory. Matter. Where one juſtiſies a 
thing done it ought to be confeſſed, that he 
did it; ſo if he Travetſe that he hath not done 
a thing here, it implies it is done ſomewhere 
elſe. Latch, For the Defendant made this 
Queſtion, Whether upon the Matter, as it is 


5 


here pleaded, the Juriſdiction of this Court 


be taken away? And he held it is. It is the 


Honour of this Court to maintain the Juriſ- - 


diction of all other Courts, and therefore I 
hope it is not misbeſeeming me to put it in 
Mind of this Honour that belongs to it; I 
believe that according to the Antient Law of 
the Land, Actions ought not to be laid elſe- 
where than where the Matter that cauſed 
them did ariſe, altho that now by Cuſtom it 
is otherwiſe. Altho' the Plaintiff may fix 4 
tranſitory Action where he pleaſeth in ordi- 
nary Matters, yet he cannot do it where the 
Matter ariſeth within a Special Juriſdiction, as 
the Caſe here is. It is not a good Allegation 
that binds up the Juriſdiction of this Court, 
except where it appears that the Allegation is 


true; and the Allegation bere will ſtand with 


Law, ic being in the Caſe of a County-Pa- 
latine, which hath ſuch a Jariſdiction inok 
8 | ne 
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e e ee e OFahe. Jute 
45 Eb. Criſp & Verol. Neicker is the Plea by 


the County-Palatine cannot give_up..their 
i to this Court, as Antient-Demeſne- 
: , b and other Courts may, by. miſplead» 


, that they oughe to hold Plea of 
tranſitory. Matters, if the Party inhabit out 


# 
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gainſt him then? For how 115 he be ſummori- 
eck? And we cannot judge of the Juriſdiction ; 
but by your Pleading, and by your 3 


Jo ou have tripp ed up your own Heels. T 


def fore ; and beg 


in any County is, becauſe that otherwi 


other Side, he 


eaſons 857 tranſitory Actions may by li 

S _ 
ſtice might fall; or the Party may do a Fact 
in one County, and then remove to another; 
ſo here the Patty may do Wrong within the 
County. Palatine, and then go out of it to a- 
void juſtice. Another Day Mide argued for 
the Plaintiff, and Shaftoe for the Defendant. 
Wylde held, That the Plea, was ill, iſt, In the 


Inducement. 2dly, It is ill in che Subſtar ce 


of it. zdly, The Traverſe is not good. The 
Inducement is ill, becaeſe it does nor confeſs 
5 Converſion; 3 but ig” is a 8 Iſſue on. 


iy fie 9 E. 4 = 12. It is ill 
e Subſtance, Gecay e a 8 30 pleaded 
is is againſt Law, and will caufe iler of Ju- 


ſtice, which ought not to be; fer the Law 
leaves no Perſon we. wichour a 1 72 
dy. 19 E. 3. 29. Fitz, 1 C 297,19 
227 Bl. Criſp. "and 2 rs C Is 
Harid 5 e, 24 Car. 1 br 

4. Co. Juriſali 7 E. 4. 25. t the 
Traver e bach. — all he Matter a peg 
was g 

there was 12 Recor 1 5 5 ir ay 425 . 47 
And the T alſo to ſtraight, for it 
hath tied 15 13 WY Mallington, and ſo 


he prayed a Reſpondeas on er. Spafto, on 1 
the Plea gogd, and ar 


very much, to ſhew the iction © jr 
— Fa LEES Coke's a1 
J. 219- 


_w2CrOODTmoO ggg. rette ©, 9 a 0 kh 5-9-9 ne. 


riſd 
Pleading hach always been in chis Manner, as 


4:9. 22 N 20 
„ Rat. 228. and he aid the plea is good, tho 
it be not confined to the Inhabitants within 
befer, for there was no neceſſity to plead thus; 
andfic had been enough to have pleaded gene- 
1 all becauſe this Court takes Notice of the Ju- 

(tion of Cheſter. 11 Rich. 2. Fitz. br, And the 


may appear by the Books of Entries. x E. 4. 
11. And this Cuſtom by Conſtruction of Ef 
neceſſarily to extend to the Inhabitants within 
the Juriſdiction. 21 H. 7. 40, Dyer 46. Ref. 
8 129. The Privilege of Cleter Follows the 
ns. of the Inhabitants; and ſo there can 
ba 0 Failer of Juſtice, as is objected. And 
for. the Traverſe, tho it be ill, it ſhall do no 


hurt in this Caſe to take away the Cuſtom; 


for upon the intire Record, it doth appear 
it the Action lies within the Juriſdiction, 
if Judgment be given here, it is coram non 
*udice ; and ſo the Traverſe is not material. 
9 H.7.12. 37 H.6. f. 26. Coke's Mag. Charta. 


cap, 247. Hep Cher. 241. Heim 16. 35. 


Brat. 260 Car. Dymock's Caſe in this 
Court. Nicholas, Juſtice, anſwered, The Ju- 
ſtices of ehis Court are.not bound to take No- 
tice of the Cuſtom ,of Cheſter ocherwiſe than 
is alledged. Rolle, 
is, whether we can take hold of your Caſe 
otherwiſe than you, haye: pleaded, and your 
Plea i 12 ght, and the Party may demurr up- 
2 it; 1 or ĩt a 7 nah not whether che Cuſtom 
where the Troyer was, 
— appears not wi ac Wellington lies in 
the County-Palatine of Chefer, or no; and the 


lea Gannot be good in Part, and ill 1 in other 


L 2 Part, 


ur Fg x46, Hall 88. | 


ief nee, Toy Matter 


the gene- 
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not good in anſwer to it, then it is ill. Ni. 
cholas, Juſtice, The Plea is contrary to Law 
and Reaſon, and Common Senſe; and tliere 
ought not to be a Failer of Juſtice. A of the 
ſame Mind. Rolle, Chief Juſtice, We muſt 
take all the Matter as is pleaded, and if the 
Plea be ill the other Party ſhall not be ſaid to 
confeſs any thing ; and here you have pleaded 
a Plea in Bar, viz. Not Guilty; and you have 
alſo. pleaded to the Juriſdiction of this Court, 
which cannot be; and we are not to examine 
the Juriſdiction but the Pleading; therefore 
ſhew Cauſe Monday next, why you [ſhould 
oor plead in Chief, Style 331. Rogers and 
one. 8 8 ZEA” wy Kew EY F $41. _— 


To an Action of Trover for divers Loads of 


Corn, the Defendant pleaded and intitled him- 


wist ſpe. ſelf unto them as Tithes ſevered ; and becauſe 
eial Plea is the Plea amounts but to a Not Guilty, the Plain- 
9001 tiff demurred, and ſhewed for Cauſe, That the 
what not, Plea was not therefore good. Henden, Serjeant, 
and when wyould have maintained this Plea, becauſe it 
ral lilue concerns Matter in the Realty, (viz.). Tithes, 
thould be. and Title is pleaded, as it were 4 Confeflion 
penn” of the Poſſefhon in the Plaimiff, and as a ge- 
: neral Bar in Action of Treſpaſs, and colour 
given; ſed non allocatur; for this Action com- 
prehends Title in it; and a Plea which a- 
mounts but ro a' General Iſſue, is not allow- 
able, it being ſpecially ſhewn for Cauſe of 
Demurrer; whereupon without Argument it 
was adjudged for the Plaintiff. 3 Cm. 157. 
„„ V 
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In 


Patt, as in ſuppoſed. Tamas, Juſtice, The 
Declaration here is good, and if the Plea be- 


"uy 2 88 1 


tl 


| What Pls || 
poſſeſſed of divers Loads of Corn and Hay, in Trover 9 


to the Hands of the Defendant by Trover, and netendane 


again, and they came to the Hands of the De- 


Tober and Convertion, 149 

In an Action upon the Caſe upon Troyer and WhatPle 
Converſion of Goods. The Defendant juſtifies torbe Ce- 
the taking of them Damage-fealant,ab/que hoc hie 'ncral Iſſue. 
converted them aliter vel alio modo; and it was - lf 
thereupon demurred in Law. For the Traverſe "i 
is not good, becauſe he confeſſes not any Con- "if 
verſion; the Plea alſo amounts to a Non Culp. , 
Wherefore without Argument it was adjudged | 
for the:Plaintiff. 1 Cro. 435. Dee v. Bacon 
In Trover and Converſion, ſuppoſing the xn cup. 
Defendant fold the Thing for which the Ac- i 77 ctw 
tionis brought, Non vendidit is no Plea, but the Trover. | 
Defendant ought to plead Non Culp New Benk | 
41. Lord Mounteagle v. the Counteſs of Vor- 

cefter. S. C. Dyer 121. S. C. 1 And. 20. 
In Trover for a Horſe, the Defendant plead- 
ed that he took the Horſe to keep at Livery, 
and that the Horſe died; but the Plea was 
held naught, becauſe it amounted to no more 
than the General Iſſue. 1 Roll. Rep. 22. Whit- 


In Trover the Plaintiff ſuppoſed that he was 
at H. in the County of M. and that they came 8999, and 


he converted them to his own Uſe, The De. picadthe” 
fendant pleaded, That before the Troyer he fr. * 
was ſeiſed of certain Land in Burfon in the 
County of Srafford, in Fee, and the Corn and 
Hay was growing upon the Land, and he cut 
them is proper Goods, and was poſſeſſed 
till heloſchem,; and they came to the Hands 
of the Plaintiff by Trover, and he loſt them 


fendant, and he converted, as it was lawful 
for him to do. And upon this the Plaintiff 


Scare e py Plea month 


to the general Iſſue; and this Cauſe was ſhewn 
for Demurrer. Egerton moved, That the Plea” 
amounts to the general Iſſue, for it is no more 
than That they were his proper Goods, and 
then he ought to plead Non Culp. and if it be a 
Plea, he ought to travetſe without that they 


o 


were the Goods of the Plaintiff; for the Plain. 


tiff declared, That they were his proper Goods, 

and he ought to anſwer it. 25. E. 3.9. 22 E. 

3.18. 30 Aſſ, 22. 11 H. 4. 78. Atkinſon con- 

tra. Altho' this Plea be but a general Iſſue, yet 

he ſhould not have demurred, but ought to 

have moved the Court (9 H. 6. 11. 19H. 6. 

21.) that he ſhould plead another Plea, or a 

Nil dicit be entred; for Demurrer being joined 

upon it, this is confeſſed, and then it is not to 

be adjudged for the Defendant. But tlie 

Court held, That inaſmuch as this is the ſpe- 

cial. Cauſe ſhewn upon the Demurrer, it is 
good, and then ſhall be judged for the-Plain- 

tiff; and afterwards the Plaintiff had Judg- 
ment. 1 Cro. 146. Warde v. Blunt. 
What Plca In Trover of ſix Oxen in London, and there 
amounts converted, &c. The Defendant ſaid he ſeized 
ral Tfue, them in the Manor of D. in Efex, as Goods 
waiyed there, and ſo juſtifieth, ab/que Boc that 
he: was guilty in London: And per Cur. it was 

no Plea ; for it amounts but to the general Iſ- 

ſue, containing no Matter local, to make 

the Place material. 1 Cro, 174. "x werſus 


The C Smith. | fs 1 „ | . 
verſion In Trover of an Horſe, and felling him, 
maybe and converting the Money to his own Uſe. 
trauerſed. The Defendant confeſſeth, That is was the 

Plaintiff's Horſe, and that one F. Courtna! 
gund and delivered him to the Defendant to 
eltore upon Requeſt: Whereupon he rede- 
f | | livered 
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livered him to the ſaid J. C. before the Action 
brought, abſue hoc that he fold and convert 
ed him to his own proper Uſe. And it was 
thereupon demurred ; becauſe he ought to have 
pleaded the general Iſſue, and hie cauld not 
traverſe the Converſion. But all the Court | 
held, altho it was doubted in the Books 27 H. Þþ 
8. 2. 33 H. 8. 4 Ed. 6. Br. Attion fur le 79 
Caſe, and Dyer 12. Yet foraſmuch as in this | 
Action the Subſtance is the Converſion, and 
without it the Action cannot be founded, 
yet it well might be craverſed. But in 
Regard he hath here traverſed the Converſion 
of the Money to his .own Uſe, which is not 
materialy alledged in the Declaration, but 
is ſuperfluous, and by his Traverſe hach made 
ic Part of the Iſſue; the Traverſe therefore 
is ill in that Point ; and the Demurrer being 
upon the Traverſe, it was adjudged for the 
ha . 1 Cro. 554. Dane verſus Bar. 
In an Action upon the Caſe, the Plaintiff Traverſe of 
declared upon certain Corn, which came to the "oth 
the Hands of the Defendant, and that he con- A Iultid- 


| verted it; and ſuppoſed the coming to be to cation is 

| his Hands in London. The Defendant ſaid, © 

; that he was ſeized of certain Lands in N in 

Berk; and that the Plaintiff did thereof him 

; diſſeiſe, and ſowed the Lands; and before 

; Severance he himſelf re-entred, and took n- 

| way the Corn, as was lawful for him to do; po 
: | abſque hoc that any Corn came to his Hands „ 
? in London; and by the Opinion of the whole i 
; Court, the Traverſe was holden to be good, i 
| | +0 oe en i 
: L 4 came } 
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: A To an Action upon che Caſe on Trover of 
dur Con- . firſt of | December, 36 Elix. The 
ſeſſion of Defendant pleaded, That he was. Sheriff of 


(jon, ill. the County of Lincoln, and that J. S. reco- 
vered againſt the Plaintiff, 100 l. and there- 


upon had a Feri Facias to levy that Debt; 


which Writ was returnable Craſtino Animarum. 


5 Elix. That this was delivered to him, be- 


ing then Sheriff of the ſaid County, upon the 


iſt of October, 35 Elix. to be executed; that he, 
by Force thereof, upon the z20ah of October, 


35 Eliz. took the ſaid 300 Sheep, and ſold up- 


on the 22d Day of October, amo 35 Elix. 100 
and 4 Sheep for 40 J. Parcel of the ſaid 100 l. 
and that the other 192 Sheep, remained in 
his ſaid Hands pro defectu Emptorum. And on 
the ſaid Day of Craſtin. Anim. he returned 
the ſaid Writ accordingly, and all this Matter. 
The which is the ſame Converſion, abſque hoc 
that he converted aliter vel alio modo; and 
thereupon demurred: And after Argument 
the whole Court held the Plea to be inſuffici- 
ent. Firſt, and principally, Becauſe he doth 
not by Plea confeſs any Converſion, and then 
the Traverſe is ill: But he ought upon this Mat- 

Vn cab ze ter to have pleaded Not Guilty, and have gi- 
pleaded. ven it in Evidence. Secondly, Becauſe he 
ſuppoſeth the Trover and Converſion to be 

the firſt of December, 36 Eliz.. and he juſtifies 

the Converſion in October, 35 Eliz. So he meets 

not with the Plaintiff in Time, and therefore 

The Time he ought to have traverſed it: and the Tra- 
traverſed. verſe aliter vel alio modo, ſhall never anſwer to 
Alter vl the Time but to the Manner of the Conver- 


atio modo, 


goes not ſion. Thirdly, He makes not any Juſtificati- 


tothe Time. on for 4 of the Sheep, but that he ſeized 1 
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but did not ſhew 
Wherefore the Plea doth not anſwer all that 
which is compriſed in the Declaration; and 


to be entred for the Plainti 


= 
ith them: 
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for that Cauſe ill in all. And of that Opinion 

was all the Court, and e Judgment 
iff; but after cauſed 

it to be ſtaid for the Equity of the Matter. 1 


Bro. 4. Aſcue v. Sanderſon. 


In Trover and Converſion of ia Ship and 


nine Pieces o the Plaintiff declared, hben the 


Statute ot 


That 1 Martii 21 Fac. he was poſſeſſed, and Limitati- 
the ſame Day loſt them, which came to the O08 152 


good Plea 


Defendant's Hands, who 3 Ocfob. 3 Car. con-, in Bar, 
verted them to his own proper Uſe. The when not. 
Defendant pleaded the Statute of 21 Fac. of 
Limitation of Actions; and that the cwenti- 

eth of March, 21 Fac. cauſa actionis accrevit; fo 

as not only three Years, and mare, are incur- 

red ſince the Parliament, but alfo ſix Years 


after the Converſion, before any Action com- 


menced. Et hoc, Cc. The Plaintiff replied, 


That they were poſſeſſed of the ſame Ship, as 


their proper Goods; and ſo being poſſeſſed 
before the twentieth of March, 19 Fac. wiz. 
1 Marti, 19 Fac. they agreed at London afore- 
ſaid, in Parochia & Warda prædicta, That the 
ſaid Defendant, as their Servant, ſhould tran- 
ſport the ſaid Ship and Goods to J. in Spain, 
being Parts beyond Seas, and ſhould atter- 
wards reſtore them unto the Plaintiff upon 
Requeſt ; whereupon the Defendant taking the 


ſaid win faid 1 Martii, 19 Fac. tranſported 


her to the Parts beyond Seas, vi to T. and 
20 Martii, 19 Fac there fold the ſaid Ship 
and Goods to Perſons unknown, and convert- 


ed them to his proper Uſe; and that the De- 


. . —— . 
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fendant, after the ſaid Converſion, remained 


in partibus tranſmarinis uſque primum Maii, 1 Car. 


by Reafon of which Stay, they could not 


ſue him per Legem Terre 3 and that 1 4aii, x 


Car. apud London, they required him to redeli- 


ver the ſaid Ship and Goods, which to do he 
refuſed, But the ſaid Ship and Goods, adtune 
& ibidem, converted and diſpoſed prout ſuperi- 
us continetur; Et hoc, &c. And upon this Re- 
plication, the Defendant demurs. And now 
 - Henden, Serjeant, moved, That this Action 


of Trover is not within the Statute, but o- 


mitted ; for altho' at the firſt the Words be, 


Actions of Debt, Detinue, Actions upon Tro- 


ver, Account, ec. ſhall be brought within the 
: Time after. limiced ; yet in the Percloſe, 
Conſtruc. Actions ſur Trover are not mentioned. But all 


rion of the the Court conceived, altho the Actions of 


Statute of 


Limitati- Trover are not mentioned in the Percloſe, yet 


ons. the Words being, That Actions upon the Caſe 
ſhall be brought within ſix Years, and Actions 

for Words within two Years; in thoſe general 
Words, Actions upon the Caſe, the Action of 
Trover is implied: Wherefore ic was not allowed. 
Secondly, Admitting the Defendant was be- 
Fond Seas for Six Vears after the Converſion, 


and did not return into England; The Que- 
ſtion was, Whether had the Plaintiff not Li -— 


berty to bring the Action at any Time within 
fix Years after his Return? For the Proviſo is 
on the Past of the Plaintiff, if he be over the 
Sea at the Time of the Cauſe of Action 
that he ſhall have Time after his Return: Anc 
by the ſame Equity, it ſhall be ſo where the 
Defendant is over the Seas and cannot be ſued. 
But 'that Point the Court did not reſolve. 
. e Thirdly, 


— "I 
"Thirdly, If this Requeſt, and not Delivery af. beter 
cer his Return, be not 4 new Converſion and adele. 
Cauſe of Action; fo tharaltho he Was barred'ſal is nor a 
before by the Statute of Limitation, whether wertes. 
he fhall frot hereby be reſtored to that Action? 


And Fones and Whithck conceived, That he 


ſhould; and that he may be well intended, 
the Goods came to his Hands again after his 
Sale ; and the Demanding them of him, and 
his Denial and Corverſion, is good Cauſe of 


Action. But Croke doubted thereof, Fourthly, 


It was argued, That here the Replication was 

a Deparcure from the Declaration; for by the 
Declaration he fuppoſeth a caſual Toſs, and a 

Trover by the Defendant, and that to be 2272 
Tac, Bat in the Replication he fuppoſeth to ** 
Reſtore; and then a Sale of them the ewenti- on to the 
eth of March 19 Fac. fo it varies in the Time Stature of 


and Manner how the Deferidant had them ; Sn ife e 


alſo, by his own Confeffion, the Converſion parture. 

was made above fix Years before the Action 

brought. Bur altho' Crake doubted therein, | 

yet Jones and Whithck over-ruted, and tn 
udgment for the Plaintiff ; abſeme Richard- 

fon, Chief Juſtice. 3 Cyo. 245. & 333. Swayh 

a v. Stephens. S. C. V. Fones 252 

In Trover the Defendant pleaded a Releaſe, _ 

Sc. And it was held per Hole, Chief Juſtice, ie le . 

That in Treſpaſs, if the Defendant pleaded tendant ju- 

2 Releaſe before the Time, he muſt alſo go 5 wo 

on with an abſqze bor, that he is Guilty ad ali. Narr' the | 
vod tempus poſtea : But if he does not vary the pale: 
ime, there needs no Traverſe ; for ſuppoſe anther 

you 2 — the Treſpaſs ſuch a Day, and Nv. bis 

the Defendant juſtifies as to that Day,thePlain- on. 

tiff may few another Day, and it is no De- 

— ö 4 parture, 


Bailment 
in Trover 
pleaded.] 


Traverſe 
Fi 


Plea Bail- 
ment to 
—_— 
til! a Fu- 
ture Event 


happen'd. - 


wh 


- 
£ 
4 * » 2 f 2 N 
2 Cale: 
8 4 


1 pacture, , for the Defendant has occaſioned 


this; and there is great Difference between a 
Bond and a Treſpaſs: If the Declaration lays 
the Bond to be dated on one Day, che Repli- 

cation cannot ſay it was dated on another; 


but in Treſpaſs the Plaintiff may depart ac- 
cording to Occaſion ; ſed adjournatur. 1 Salk. 
222. Webley v. Ralmer.: 8 i 


* 


In an Action upon the Caſe upon a Trover 


and Converſion to his own Uſe, per venditio- 


nem quibuſdam hominibus ignotis ; the Defendant 


pleaded, That the Goods were bailed to him, 
to bail to J. S. to whom he had delivered 
them; abſque hoc that he did convert them to 
his own proper Uſe, per venditionem hominibus 
28 It was moved by Egerton, That that 
Matter is not traverſable; quod Wray conceſſit; 


for the Converſion to his own Ule, is the 


Cauſe and the Ground of the Action, and 


not the ſelling the Goods, &. 2 Leon 13. 


In an Action upon the Caſe, the Plaintiff 
declared of Trover, of a Bag of Money, 


and the Converſion of it: The Defendant 


pleaded, That the Bag of Money was deli- 


yered to him as a Pan to keep until A. and B. 


were agreed which of them ffiould have it; 
and pleaded further, That A. and B. were not 
yet 5855 who of them ſhould have it; for 

h Cauſe he kept it; abſque hoc that he 


converted it to his own Uſe, upon which the 


Plaintiff did demur in Law; it was moved 


Wich 2 


that the Converſion is never traverſable. Wray, 
Generally Converſion is not traverſable, but 


Traverſe of upon ſuch ſpecial Matter as is here; or if 4. 
lend Money to B. and B. delivers a Thing of 
the Value to 4. in Pawn ; now the Conver- 
kg a, 


ic Con- 
verlion. 


r 


ſion is ttaverſable. See the 4 
6. Br. Act ion upon the Caſe, 11 3. So nere Fenner 


3 6 7 + ne. 
1 * 5 
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agreed with Wray. I Leon a2. 


4 


An Action of Trover and Converſion was 
brought of Goods in Ipſwich ; The Defen- 


dant pleaded; That the Goods came to his 


2 


Hands in Dumvieh in the ſame County; and 
that the Plaintiff gave unto him the Goods 


which came unto his Hands in Dunwich, abſque 
hoc that he is gailty of any Trover and Con- 


2 


Caſe, 4 Ed ud Good 


” 


Plea a Gift 
by the 
Plaintift in 
another 
County, 
and good. 


verſion of Goods in Ipſwich. And by the Opi- in e 


nion of this Court, the ſame is à good Man- 
ner of Pleading, by Reaſon of the ſpecial Ju- 


ſtificatioi. Vide 2 F 6. But when the Juſti- 
fication is General, the County is not traverſ- 
able at this Day. le 19 H 6. 6. & 7. Godb. 
177. Strangden and Barnell's Caſe. S. C. 4 Leon. 
_ Galliard brouglit a Action upon the Caſe a- 
7 Archer ; the Plaintiff declared, That he 
1imſelf was poſſeſſed of certain Goods, which 


0 
* * . 
\ 


by Trover came to the Hands of the Defen- 


* . 
as - 2 


. 
Plea Sale 
to the De- 
1 by 


dant, who had converted them to his own 


Uſe. The Defendant pleaded, That before 
the Troyer ſuppoſed; one A. was poſſeſſed of 


che ſame Goods as of his proper Goods, and 


ſold them to the Defendant ; and that he had 
not any Notice that the ſaid Goods were the 


Goods of the Plaintiff; upon whieh the Plain- 
tiff did demur in Law. And by Anderſon the 
Plea is not good; for the Plaintiff may ghuſe 


to have his Action againſt the firſt Finder 


or againſt any other, which get the Goods at- 
ter the Sale, Gift, or Trover : And by ſome, 
the Defendant having the Goods by Sale, 
might Traverſe the finding. See Contr. 27 H. 
6. 13. a, And fee by ſome, in Derinue, 

| where 


Trover lies 

againſt the 
rſt Finder, 

or any o- 


7 


where the Plaintiff declares of a Bailment, 
tho Defendant may ſay, That he found them, 
and traverſe the Bailment. 39 H. 6, 37. by 
Moyle : And by Wyndbam, Juſtice, the Defen- 
dant may traverſe the Property of the Goods 
in the Plaintiff. 12 E. 4. 11. 1 Leon, 189. 
Galliard and Archers Caſe. 
: In an Action upon the Caſe, on Troyer and 
251 * Converſion of 16 Broad Clothes; the Defen- 
the Deten- dant pleads, That before the Time of the 
dant, and 'Frover and Converſion, one Morrige was pol- 
the action, ſeſſed of thoſe Goods, and ſold them to the 
Fe Defendant ; and before he had Notice that 
1 they appercained to the Plaintiff, he ſold them 
to F. S. the which Matter, Cc. and it was 
thereupon demurred. 1 Cro. 480. Gyb{on, v. 
| Garbyn. See 2 Bulſt. 134, & 29 . 
A Plea, Sale in Anion Bl rover apud Paxton in Com. Hunt. 
| Murket-O! the Defendant pleads a Bargain and Sale a- 
ji bud Royfton.in Com. Hert. in the Market there, 
. 49 ' © wherebyihe after converted them apud P. in 
| | Com. H. The Plaintiff ſaith, That he was 
poſſeſſed of thoſe Goods ap P. in Com. H. 
and that J. S. there ſtole them from him; and 
by Covin betwixt him and the Defendant, 
at P. in the County of H. he ſold them to the 
Defendant, as he had pleaded. The Iſſue 
was upon the Sale made by Covin, &s. and 
it was tried in the County of H. and found 
for the. Plaintiff ; and ic. was moved to be 21 G 
Miſtrial, for it ought to have been by a 
ury of the County of Herrf. or at leaſtwiſe 
by a Jury of both Counties. And of that 
+ Opinion was Gawdy. But the other Juſtice . 
..- contra ; for the Sale is confeſſed, and the Iſſu 
is upon the Covin, which is well tried by 
e 


4 


< 


e 4 Yo & os og era on 


* 


a Jury of the County of Herif where it was ò 
alledged. And it was afterwards "adjudged 
accordingly. 1 Cro. 5 10. Harbing v. Sherman. 
GM STS SE / T Os, 5 

In an Action of Trover for a Gelding, the pie, ce 
Cale was: 17 8 e in Markey 
One Porter ſtole this Gelding from thePlain- err. 
tiff, and ſold him to the Defendant in open 
Market, by the name of Leiſter, and it was 
7 tred ſo in the Toll. Book, that Teiſßer ſold 

im. 4 7 3 CS 4 WL KY ſe ; 

The Queſtion was, If this Alteration” of what Sale 
the Name ſhall not make any Alteration of in Maker 
the Property, altho the Sale was in open 22 © 16 
Market? J 3 08 S147 55 - Dropantie.- 
Wyndham and Rhodes, Juſtices, held this no re 
good Sale to bar the Plainciff, and. ground 
their Opinion on the Statute of the 2 & 3 
Phil. & M. c. 7. which provides, That no Pro- 
erty of ſtol'n Goods ſhall be altered that are 
Fold, unleſs the Name and Surname of the 
Parties to the Sale be written in the Toll- Book: 
And Shuttleworth moved, That it ſnould be in 
the Market, and walked there for an Hour 
together, which is not ſet forth by the De- 
fendant in his Bar. But the Juſtices ſaid, 
That ſuch ſpecial Plea need not to be but 
ſhall be intended. Owen 27. Gibbs Caſe. 

In an Action of Trover and Converfion of Sale in az. 
Goods, the Defendant ſaid, That J. S, was ler- Overt. 
poſſeſſed of the ſaid Goods, and ſold them 
unto him in open Market. Quare whether it 
be a good Plea, becauſe it doth amount to the 
general Iſſue of Nat Guilty? Curia adviſare 
vult. and vid. Tompſon's Caſe. 4 Fac. in the 
King's Bench, it was adjudged that it was 8 

T 3800 


2 5 
5 4 


* 
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good Plea. Godb. 267. Biſſe and Tyler's Caſe: · 


Hetley 49, & 62. Moore 624. . 
In an Action ſur Trover, a Preſcription was 


S. C. 1 Roll. Rep. 273. See 4 Cro. 68. &. 165. 


Sale in O. Was alledged in London, That every Shop in 


vert ade London ſhould: be ſaid to be a Market- Gvert 
. for all Wares there ſhall be ſold ; which the 

— 2 be Court upon the firſt Motion conceived to be 
A too general and unreaſonable a. Cuſtom, 
And Anderſon ſaid, It had been argued, That 
if one buys in a Shop any Thing which apper- 
tains not to his Trade; as to buy Plate in a 


Mercer or Draper's Shop, it is not a Market- 


Norpoles a Overt as to that Purpoſe. So if the Sale be in 
Shopis2 a Back Shop, or in another Place, not open, 
dert. no Property ſhall be changed by ſuch Sale. x 
© Cre. 454- Palmer v. Welley. 5 Co. 83. b. S. C. 
See Golds. 158. a like Plea pleaded. 
Plz ofthe In an Action on Trover of a Silk Quilt, a 
Cuſtom of Tefter of a Bed, five Silk Curtains, a Peti- 
vert. Coat anda Cloak. The Defendant Quoad all 
beſides the two laſt, pleaded Not Guilty; 
 Luoad: them he pleaded, That the City of 


London is an antient City, and that within the 


ſame is a Market every Day for all Goods to 
be ſold in every Part of the City, in every 


open Shop, every Day beſides Sundays and Ho- 


lidays, betwixt Sun - riſing and Sun- ſetting, ſo 
as one of the Contractors be a Freeman : An 
That he being a Freeman of the Company of 
Mercers, ſuch a Day not being a' Sunday or 
Holiday, bought thoſe Things in his open 
Shop, wherein he uſed to buy ſuch Wares of 
one Henry Cooper, for ſuch a Sum, and fo ju- 
ſtifies the Converfion ; and upon this Plea the 
Plaintiff demurred: And upon the firſt Mo- 


tion at the Bar, all the Court conceived that 


the 


"I = RRmnpsea.c.c cc 


Croder and Conberſion. 161 


the Plea was not good; for the Cuſtom is 
too general, that every Freeman might buy 50+ Brag 
all Manner of Wares in every Shop, Ce. for ought to be 
then a Scrivener might buy Plate in his Shop, del. 
and the like, &c. which is not reaſonable ; 
and here, he being of the Myſtery of Mer- 
cers, to buy Petticoats and Cloaks, &c. it is 
not agreeable to his Trade. And Popbam ſaid, 
That it had been reſolved, That ſuch Cuſtom 
being found by a Special Verdi&, was unrea- 
ſonable. Wherefore it was adjudged for the 
Plaintiff, 2 Cro. 68. Taylor v. Chambers. 5 
5 Action ſur Trover; the Defendant pleaded; 6 
| That before the Time, wherein the Plaintiff mounting 
ſuppoſes che Goods to come to the Defendant 's 10 the ge- 
N Hands, one S. A. was poſſeſſed of them; ang 
amongſt other Goods ſold them to the Defen- 
dant, but retained them in his own Hands, 
4 and afterwards fold them to the Plaintiff, by 
' Reaſon whereof the Plaintiff was poſſeſſed, 
1 and afterwards loſt them, and- chey came to 
2 the Defendant's Hands, who converted them 
of prout, & r. Whereupon the Plaintiff demurred ; 
and it was held by the Court to be an ill Plea; 


0 for it amounts to a Not Guilty: And it was 
ry doubted whether the Court ſhould compel 
o- | the Defendant to plead not Guilty, or award 


a Writ of Inquiry? But at laft it was reſolved, 
nd That a Writ of Inquiry ſhould be awarded. 
of 1 Bro. 5. 2 Cro. 319. Auſtin v. Auſtin. f 
or So has a Plea of Sale in Market-Overt 
den deen adjudged ill for amounting to the ge- 


of I neral Iſſue. 2 Cro. 165, Fobnes verſus Nil. 

ju- hams. | 

the 95 

Jo- "OE - | - 


Siale ina In Troyer of 9 Oxen apud Stepney i . 
. 9 0 pred, 29 Aug. 37 EL . to his 
ed. proper Ule, the ſame Day at the ſame Place, 
c., The Defendant pleads, That the Vill of 
Crawley in Com. Suſſex is, and Time whereof, 
cs. was an antient Vill, within which baberur 
tenetur, and Time whereof, Cc. hath. been 
held one Fair every Year upon the 29th” Day 
of Auguſt for all he Queen's Subjects thither 
reſorting. Et quod ante tempas quo, &c. (viz.) 
the ſaid 29 of Auguſt 37 Elia. one William White | 
was poſſeſſed of thoſe nine Oxen, and them 
to the Defendant' ſor 28 J. the ſaid 29th of 
"Auguſt, in open Fair, fold. and delivered, 
whereby he was of them poſſeſſed, as of his 
proper Goods, and them converted at Sr 
in Middleſex the ſame Day in the Declaration, 
Hows Cc. And it was thereupon dumurred. 
rſt, Becauſe the Declaration ſuppoſeth the 
Property of chaſe Goods to be in the Plaintiff, 
and the Defendant doth not confeſs, nor deny it, 
nor anſwer thereto: But the Court held, That 
this Plea was good enough as to that; fot 
when he juſtifies by Buying in a Market. O. 
Vert, it is thereby allowed? that the Property) 
eee ; but he is bound by thae 
Sale, and he needed not otherwiſe confeſs it. 
Secondly, The Preſcription is alledged, That 
there had been a Fair in that Vill, and he 
doth not alledge it to be in any certain Per- 
ſon, C, Rut it was held to be good; for he 


? 


need not take Conuſancè in whiom it is; and 
ſo is the uſual. Courſe of Pleading in ſuch 
Caſes. Thirdly, He alledgeth the Preſcrip- 
tion to be to hold a Fair there every Year 
upon the 29th of Auguſt; and he doth not ex- 
cept Sunday, as it ought to be. Sed non * 

| g 
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nough. Altho' by the Statute there is a Pe- 


nalty inflicted upon the Party that ſells upon 
that Day, but it makes it not to be void. Fourth- 
ly, It is not alledged here that any Toll was 
pPoaid, for otherwiſe the Property is not changed. 
12 E. 4. 8. 35 H. 6. 29. Dyer. 99. Sed non al. 


locatur ; for it is not of Neceſſity; and in ma 
ny Vills no Toll is uſed to be paid; and if it 


oughe; it ſhould be thewn on the other Part 
to avoid the Sale, that there was not any Toll 


Pads „ Fiſthly, It. is not alle dged, That I. 
iam Mbite was poſſeſſed of thoſe Goods, as 
his proper Gods; nor that he had any Pro- 


perty in them; but generally, That he was 
poſſeſſed of them, and fold them; ſed non alle-: 


catur. And notwithſtanding theſe Exceptions, 
and others, it was adjudged for the Defendant. 


1 Cro, 485. Comynt b. Boyer. 


+ + 


had a Fieri Facias directed to the Sheriff of 
York, who apud Wakefield, in Com. Eborum, ſei- 
ſed thoſe Goods, and delivered them unts him 


in Satisfaction of this Execution; and fo ju- 
ſttiſies the Converſion. And it was thereupon 


demurred, and without Argument ruled; That 


the Pleading was ill. Firſt, Becauſe he'ſhew- 


ed not where the Queen's Bench was at the 


Time of the Recovery. It being a Court re- 
movable; as 5 Ed. 4. 8. is. Secondly, the Tro- 


ver and Converſion is ſuppoſed to be in the 
County of Nort. and he juſtifies in the Coun- 
* of Jork, without traverſing, Cc. Thirdly, 


he Sheriff upon a Writ of Fjeri Facias cannot 


M 2 de- 


in Com. Nott. The Defendant ſaith, That he e 
recovered againſt the Plaintiff a Debt of 20 J. cia thouid 
by Bill in the King's Bench, and thereupon be pleaded: 
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In Trover, and Converſion of Goods aphd D. How a jd - 
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166 ons on 1 
deliver the Defendant's Goods to the PlaimifF: 
in Satisfaction of his Debt. Wherefore it was 
4 judged for the Plaintiff.” 1 Cro. La re 
fon . Clark. Ney 6. S. 6. : 3 


are waived, carried them to D. within che County of Mide 
dleſex; at which Place the Defondane ſiſed 
them at Bona waviata ; and withoue Argu- 
ment it was adjudged for the Plaintiff; for he 
ought to alledge a Felony 1 and, 
that the Goods were waived —4 
mn it 10 8 e that ba ln wed 
chem. refore it was ann 
I Co. 611. Daviess Caſe. 7 5 
Plca of Sei- In Trover and Converſion of twenty 
furc, be- Sheep; the Defendant pleaded, That the 
ca B, Queen 8 and yet is ſciſed of the Manor 
 woviats, of agnol, in the County of Bus-; 
how tobe. audde At, 1525 ; ole thoſe Sheep from 
the Plaintiff, and brought them wichin che 
_ fd Manor, and there wired chem e Where- 
open n the Defendant, as Bailiff to the Queen 
her ſaid Manor, feiſed them as the Queen's 
Goods, to the Queen's Uſe, which is the 
ſame Trover and Converſion, and 'prays in 
Aid of the Queen. Whereupot the Plaintiff 
demurred ſpecially. Crew, for the Plaintiff, 
moved, That the Plea was not goud ; Firſt, 
Becauſe i it concludes with an Aide even chi | 
Action, which being perſonal an 
and for a Chattel only, is not — 2 
herein Aid is not grantable. Vid: 11 H 3. 14. 
H. 6. 5. Secondly, he juſtifies for à Seiſure, 
and anſwers not to the Converſion, which is 
"he chief Matter in this Action; and the 


Seiſure 


robber and'Conkerflon: 
Seiſute is not any Converſion, and therefore 
he ought to have anſwered or traverſed it; as 
7 H. 6. 13. in Conſpiracy he juſtifies, That he 


gave Evidence to the Jury by Command of the 


uſtices ; and it was ruled to be no Plea; for 
that is not any Conſpiracy. Thirdly, The 
Plea is not good; for when one juſtiſies the 
Seiſure of Goods, as waived, he ought to ſhew 
That Purſuit was made after the Felon, and 


that he waived them; for otherwiſe they be 


not waived. Brook Eftrays, 9. 29 E. 3. 29. 
44 E. 5 19. And ſo is the 37 H. 8. Wherefore, 
&c- Gawdy and Pophams held, That the Plea 
was not good; for that the Converſion was 
not anſwered: He alſo ought not to have Aid, 
becauſe it is but a Chattel; he hath not al- 

ledged, that he hath anſwered for them tothe 
Queen; but that he needed not to have alledg 
ed any Purſuit of the Felon. For Popham ſaid, 
It ought to be alledged that the Felon fled ; 
for that he was in fear to be apprehended, 
and for that Cauſe: waived them: For if 2 


Felon carries away Goods, which he hath 


ftole within a Manor, and leave them there, 
and at. another 'Time goes away, the Goods 
are not waived ; for waiving ſhall be where 
he hath the Goods when he flies for Fear to 


che Forfeiture is, becauſe there was a Defaule 
in the Party robbed, that he did not purſue 


b a 
* . 
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* 


be apprehended for them: And the Reaſon of 


him to have taken the Goods from him, and 


therefore the Law. gives them to the Queen. 
But it is not neceſſary, that he be purſued for 
the Felony, when he leaves the Goods, ſothat 
he flies for this Cauſe, But afterwards, becauſe 


the Plea was not in Bar, but concludes, ſi Ne. 
gina inconſulea, & e. they all reſolved, Thap - 
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the Judgment could not be in Matter of Bar, 


Caſe, it was awarded, That he ſhould anſwer 
without Aid. And ſo it was adjudged. 1 Cro. 
593. Foxley v. Anneſly. 4 Co. 109. S. C. And 

Moore Rep. 572. . ed 
fit the Salop. The Defendant pleaded, That the Queen 


efaining 


Cattle az Was ſeiſed in Fee of ſuch a Manor, and de- 


n Eſtray. miſed it, and all Eſtrays therein, &c. to F. 


S. for Life, and conveys it by mean Convey- 
ances to himſelf; and that this Cow came 


thither as an Eſtray; whereupon he ſeiſed her, 


and cauſed her to be proclaimedã two Market- 


Towns next adjoining. And the Plaintiff claimed 
Property; and the Defendant demanding of 


him to pay for her Feeding, that he refuſed, 

and thereupon he denied to deliver the Cow, 

and traverſes that he is Guilty of the Con- 
verſion, apud Salop. And it was thereupon de- 
murred; Firſt, Becauſe he ſhewed not the 
Letters Patents. Secondly, Becauſe he alledg 

ed not, That the Proclamations were made in 

the Pariſn. Church. Thirdly, Becauſe he tra- 
verſeth the Vill; and it was adjudged for the 

| Plaintiff. 1 Cre. 716. Brownlow v. Lambert. 
Special ſu. Action of Trover and Converſion of Goods 


fification in London. The Defendant juſtifies, for that 


91 iltrels, one Robert Baſh was ſeiſed in Fee of 20 Acres 
: in Stanſtead, in the County of Hertford, and 
granted a Rent- Charge to Robert Baſh, his 
Executors and Aſſigns of 16 J. per Annum, du- 
ring the Life of Frances, the Wife of Robert 
Baſb; which Robert Baſh died Inteſtate, and 
Frances, his Wife, was Adminiſtratrix unto 
him; and the Defendant, as her Servant, 


took a Diſtreſs: in the ſaid 20 Acres, for the 


ſaid 


And becauſe Aid was not grantable in this 


How to ju· In Trover and Converſion of a Cow apud 


— 


ſaid Rent, by the Command of the ſaid Fan 
ces, and impounded them there, and traverſes | 
the taking and Converſion of them in any o- 

ther Place. And it was thereupon demurred, , 

and all the Court held the Plea to be ill; for Indus 


the Inducement to the Traverſe (which ought ment to the 
Traverſe is 


always to be good) is not a ſufficient Cauſe of not good. 


noe for the taking of the Diſtreſs ; 
or this Rent was determined by the Death of 
Robert Baſh, becauſe there cannot be an Occu- 
ant of Rent. And the Feme is not Aſſignee 
by her taking of Adminiſtration; for none can 
make Title to a Rent to have it againſt the 
Terre-tenant, unleſs he be Party to the Deed, - 
or conveys a ſufficient Title under it. Where- 
fore it was adjudged for the Plaintiff. And 
whereas Exception was taken to the Plea, be- 
cauſe he traverſed the County, the Court did 
not ſpeak thereto; for that they reſolved the 
Subſtance of the Plea to be inſufficient. 1 Cro. 
gor. Salter v. Butler. Noy, 46. S. C. Nip. 9. 
% / / Fs ee bee cen 


In an Action of Trover and Converſion, 
the Plaintiff declared, That he was poſſeſſed 
of divers Goods, naming. them, and caſually 
loft” them; which came to the Defendant's 
Hands, 1 O#ob. 5 Fac. 1. and that he convert- 
ed chem to his own Uſe : The Defendant 
pleaded; That before the Plaintiff had any 
Property in them, William Dickinſon, of New- 
Malton in Com. Ebor. was poſſeſſed of them as 
of his own Goods; and that ſuch a Day Anno 
quarto, and for a good Conſideration in Law, 
gave them to the Defendanc, who thereby 
was poſſeſſed of them; who i Maii, Anno quinto, 
loſt them, and that 2 Maii, Anno quinto, pred. 5 
they came to the Hands of William Dickinſon of 
London, who the ſame Day gave them to the 
„ ' Plain- 
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| Plaintiff, who thereby became poſſeſſed of 
| chem, and loſt them, 1 O&obris, Anme Sento; 
and fo they came to the Hands of the Defen- 
dant, who converted them to his own Uſe, as 
his own Goods; on this Plea the Plaintiff de- 
murred; and *twas adjudged that the Plea was 
not good, becauſe it neither confeſſes and a- 
voids nor traverſes the Title the Plaintiff al- 
ledged to the Goods in the Declaration, but 
only gives the Plaintiff a Colour of Poſſeſſion, 
but not of a Right or Property, and that on 
a void and defeazable Gift, made to him by 
Dickinſon ; and a Difference was taken between 
this Action and Treſpaſs ; for in Treſpaſs a 
Colour of Poſſeſſion given to the Plaintiff by 
the Defendant, ſufficeth, becauſe the Decla- 

ration is general on a Suppoſal, without Title 

| in Certain; and a Colour of Poſſeſſion is a ſuf. 
Colour. ficient Anſwer to a Suppoſal ; but in all Ac- 
tions where a Title appears in Certain, as in 

Trover to thing demanded, for which Da- 

mages: are- demanded, the Defendant muſt 

| make to himſelf a better Title, and traverſe 

the Plaintiff's Title, or confeſs and avoid the 

fame, as 4 Fac. in Banco Regis, it was adjudged 

in Trover for Goods where the Defen 


1 claim'd by Title paramount, and pleaded that 
* Ai. bailed them to the Plaintiff. to keep, who _ 
1 thereby became poſſeſſed, and that he took 
1 them from the. Plaintiff, prout ei bene lieuit, be- 
' ing his own. Goods; and twas adjudged no 


1 Plea for the ſame Reaſon, wiz. Becauſe it an- 

1 ſwers che Plaintiff's. Title with Colour of a 

3s Poſſeſſion. Nev. 173. Prieftly v. White, 
Sele by In Trover, the Defendant pleaded, That 
Vere he took them as Bailiff of the King, for Pi- 
in 2 Court- ſtreſs upon a Plaint in Curia Manerii, and ſold 
Baron, not 2 OOO them; 


- } 


oer an nan. 
them; and it was thereupon ; demurred, — ] 


any Perſon, whether a Subject or Alien; and 


r NR Rondo Gi OT „Fi 


adjudged null; for upon a Piſringan the 


Baron, altho' it were in the Kings Court. 2 
Cro. 255. Gomerſal u. Wyats. S. C. Nlu. 


194. 155 = 
In Trover and Converſion for two Tun of Plea ken 
Wine, the Defendant pleaded, That the King er Prise. 


Jure Coronæ, was ſeiſed in Fee of Priſage of 
all Wines imported, ex partibus tranſmarinu, by 


that the Priſage was 4 tempore cujus, Oc. an- 
ſwered to the King, his Progenitors, their Farm- 
ers or Deputies, in che Manner following, viz. 
Out of every Veſſel, importing into any Port 
or other Place within this Kingdom, 20 Tun 
Wine for any Perſon 4 partibus tramſmarini 
and of that or de aliquo vaſe inde vini pradid, 


unloading a Tun, and out of every Veſſel ſo 
importing 20 Tun of Wine for any Perſon in- 
to any. Port or other Place within this Realm, 
and inde ſeu de aliquo inde vaſe prædic. diſonerar. 


2 Tun of Wine, viz. one before the Maſt of 
ſuch Ship, and the other behind the Maſt e- 


]jaſdem na vis; and that the King being ſo ſeized 


before the Time that two Tuns came to the 
Defendant's Hands, as the Plainciff ſuppoſes, 
viz. 21 Sept. Anno 5. by his Letters Patent, 
lie in Cur. prolat, granted to Sir 7. Wal- 


ler, the Office of Chief Butler, to him the 


King, his Heirs and Succeſſors, with all the 
Fees, &c. who was conſtituted thereby Chief 
Butler, Habendum, &c. for Life, to be exer- 
ciſed by him or his Deputy; 6 whterims dicit ; 
that the Chief Butler for the Time being uſed 
and accuſtomed by himſelf or Deputy, to col- 


lect and receive to the King's Uſe the ſaid 


Priſage, due as aforeſaid : And alſo, That __ 
"x bg ö EI , Be 3 EF PE Hef RT PISS HL, 1 
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Cattle ſhall not be ſold, eſpecially in à Court- 
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& hoc orien eff werificare: To this Plea the 
Plainti | | 
taken to it. 


Firſt the Defendant ſets forth, That there 


was but 9 Tuns and a half of Wine unloaded, 
and by the Plea claims only one out of Ten 
that are unloaded; and therefore cannot juſtify 
the taking two, unleſs he had ſhewn' 20 were 


1 


Secondly,” It is not ſhewn by the Plea, That 
the Defendant took one before the Maſt, and 


the other behind it, and yet has ſhewn by his 


Plea that the Cuſtom is in that particular Man- 


ner; and where the King has any Duty by 


Cuſtom, the Manner in which the Cuſtom 
gives the Duty, is to be followed. e 


1 
15 


1 
1 
4 


- Thirdly, The Defendant don't traverſe the 
Converſion to his own Uſe alledged in the De- 
_ claration, but juſtifies a Converſion to the Uſe 
of the King, which is a different Converſion 
from that the Declaration charges the Defen- 


dant with, © 
| Fouthly, 


Wo 9 


a au O© 
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- -;Foarthly, The Defendant 
the Office of Chief Butler is an Autient Of- 
fice, to which a Cuſtom by length of Time 
may be annexed, but only ſhews a Grant to 
Sir . Waller; ſo that it ſhall be intended a 
New Office, and to ſuch no Cuſtom can be 
annexed; not does it appear how the Defen- 
dant was mad puty.. Let it was reſdlved, 
per totam Curium, I hat the Plea was good, 
and Judgment was given for the Defendant; 
as to the firſt and ſecond Exceptions, ewas an- 
ſwered by the Court, That if a Merchant im- 
port 20 Tuns, tho he unlade only Part, the 


9 
' 


Bulk being: once broke, the King ſhall have 


his Priſage; and this appears by an infinite 


Number of Precedents in the Exchequer: 


Twas alſo reſolved, That altho by the King's 
Prerogative, one Tun before the Maſt, and an- 


other behind it were due, yet is not the King 
neceſſitated to take it in that Manner, but 
may take which two Tuns he pleaſes, for two 


Tuns are his due by Law, and that is the Sub- 


ſtance; and were the Cuſtom: to be other- 
wiſe underſtood it would be miſchievous; for 


that Tun that is to Day before the Maſt, by 
the Merchants Contrivance may be made 
the laſt in the Ship; and therefore if the Mer- 
chant unlade but one Tun, the Officer ſhall 
ſeize the two immediately, elſe might the 
Merchant conſtrain the Officer to attend him 


from Port to Port all over England. And per 
Cur, As this Caſe is, there is no Occaſion ei- 


ther to traverſe the Converſion, or to plead 


to it otherwiſe than is here done; becauſe, 


1. The Defendant confeſſes that the two 
Tuns of Wine came to his Hands as the Plain- 
tiff alledges, but to the Uſe of the King; oat 

8 e E is 


nt ſhew that . 


ö chin is Maner of Law on which 8 
is to judge; and being Matter of 


* 2 M F 
J 1 x 


Law ought 


never to be traverſed... 


2. If the taki the Defendant, to hs 
vie of the King, —_ adjudged. unlawful, 


then would he himſelf be guilty of the Con- 


verſion, becauſe: he hath confeſſed. the taking 


| Foſſeſſion of the Goods. As to the fourth Ex- 


cCeption, twas reſolved, That tho the Defen - 


dant had not ſhewn that the Office of Chief 
Butler was an antiont Office, yet it is good r 
having pleaded a Seiſim in the King Jure Coro - 

næ in Fee, ĩt muſt neceflarily follow; that the 


Office and Duty are 1 it being incon- 


ſiſtent with the Royal Dign ber en the King 
to collect them himſelf; 2 the Title to 
the Office is not in Queſtion, zut only uſed 
to excuſe the Defendant's taking the Goods of 


another for the King's Duty; nor it itneceſ- 


ſary for the Defendant to ſnew how: he was 


made Deputy, becauſe the Defendane claims no 


Intereſt, but juſtiſies in anocher's Right, wiz. 


Plea Fo- 


feign At- 
_ Tat 


nr. 


: __ nn *** 


Sir T. Waller's ; and the Words Logic. Depnt. are 
ſufficient to inform the Court that he had Au- 


thority to collect the Prifage: Tit 198. Keni- 


cot v. Bogan. It appears by Salleld's 111 5. 4 
chat che late Lord Chief juſtice Halt 
_ 5 the only en ee Plea — 


In Trover and Gbeseiem, > Plaintiff de- 
clares, That whereas he was poſſeſſed of a 
Bag of Hops, and a Bag of Flax, to · the Value 
of, & c. and that the Defendants foutid them, 
and the third Day of October converted them; 
and the Defendants pleaded, That Sandwich is 
an ancient Village, and that che Cuſtom of Fo · 


0 8 
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3 were loſt 1 


in November, and traverſed; 40% 
they were Guilty of any Converſion in Ofo- 
ber, or any other Time or Day thun the Times 
before, which kre contained in the Declara- 
tion, That the Defendants were not Guilty 
before : (Scil.) Odbober; Upon which the 
Plaintiff demurred, add” Judgment was given 
for the Plaintiff, alcho* it was obje&ted; That 
the Juſtification here, by the Cuſtom: -nfore, 
had taken away the Properey ; and it ſhall 88 . 
debarred in Detinue, und ſo it Deover:t' But 
the Court. was of the contrary Opinion, Thae 
the Defendant's Piea in Bar here dual net be 
good without Traverſe; as it is; aud there 

the Time is not made W en Yar any 
Time before is ſufficienc. ': Meer Poſly ol o 
ficeth: to maintaig 4 Troyer Her 16 e 
againſt Brovli and Gre, _ 

Sir Jobs Sandi brouphe an Aalen a ROE Of 2 New 
Caſe: againſt Pack/al" Broeas, upon . T Tibierof ob ore- 
Goods and  Houfhold: Nuff; : hs” Defendant /* Pare of the 
eaded as toone Parcel, That a wore fixed' ples, and 
nis Freehold, in S. in 5" abſque bor proceeding 
that he found them iti ocher Manner; 
one Part, that the Plaleniff gave chem e im 
at D. ae Gu and as to the other Part, 
he ed nqt Guilty: For the firſt Part, the 
Pl cauſed to be entred a Now vu wite- 
ria — and cook Iſſue upon the two other, 
and it was found: for the tiff by ny 
Juries, in-ſeveral — and Dama 
Coſts aſſeſſed by the Juries: And now the 
Defendane' brought Error. And Br. 
ror 4 x. Becauſe the PlaincifF a to the firſt had 
entred Now vult. uri „ which is a Non - 
lait; and Nonſuit in P ” is Nonſule' 25 AN. 


Anderſon, 


2 
19 5 


174% Wiong onthe 

| HAnderſon,-It is a Queſtion if this. be a NMonſuit? 
The Entry is, Querent venit, & gratis conceſſit 
that as to the Goods mentioned in the firſt Pleas, 

Non vult | ulterins proſequi, Tea xonfederatum eff 

quod nihil ge iiſdem verſas the Defendant, fat, 

. & ile & pleg in miſerir; and the Defendant, 
eat inde ſine die. Periam, N Nofiſuit is, when 
| 1 the Plaintiff is demanded and doth not appear; 
but when he comes into Court, and ſaith, quod 
not vulte ulterius proſequi, the Jame is a Retraxit. 
i | Nelſen, Prothonotary, Nonſuit is upon Default, 
5 burt here the Plaintiff appears; and thäs is the 
B uſual Form of Entry of a Retraxit. Another 
Errot us aſſigned, Becauſe both Juries have aſ- 
ſeſſed Coſts, and ſudgpient given accarditigly ; 
whereas the laſt Verdictought to de it: And 
where two Juries arento ery: the Iſſue, the 
Form of the Entry of the ſifirſt Verdict is, 

Ceſſet executio until the other Iſſue is tried. 
„Nd. 21 HS 30 H. 6. 13 Andeſon; Se. 
veral Iſſues cannot ſever Ooſts; and altho 
they may the Damages, for it db but one Suit, 
therefore but one Coſts; and that is the Rea - 
iin that judgment ſhall not be given until the 
lllaſt Iſſue be ttied, becauſe that Coſts ſhall be 
once aſſeſſed, which was granted by the Whole 

Court: And by Periam, The firſtqury may aſſeſß 

Coſts for the whole Suit, quod fuit ronceſſum. 

Cote, Here are ſeveral Judgments for the Coſts; 

and altho it be void for the latter Iſſue, yet it 

| 1: | good for the firſt. Periam, Howe hall it 

. _ appear to us which was the firſt Verdict and 
{ _ which the laſt? Altho} that the one Verdict was 
88 entred of Record before the other; the ſame doth 
not make it appear that it was firſt given; 

wherefore the whole ſhall be reverſed. 2. Laon. 

177. Sir Jobn Sands and Paciſal Brochiæ Caſe. 
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Markbam and Pitts's Caſe. 
Geenen That he was poſſeſſed ef Tertain | Law of ary 


Trover the Defendant pleaded, Thav hers. i 8 3 
 tofore the Plainti aff 


bought of him the ſame 


Caſe. 


for the Defendant we pleaded Judgment in 10 


Crovet and Converlisn. 


In an Action upon the Caſe upoh a Troyer, 
me Defendant after an Imparlance pl. pleaded 
an Outlawry of the Plaint 


after Im- 
parlance 


fore it may be pleaded after Impatlance ; AS 
16 E. 4. 4. in Debt upon Specialty; but not 
in Debt upon a Contract, Treſpaſs, Battery, 
Impriſonment, Ce. for ſuch Matters the King 
ſhall not have by Outlawry. 3 Leon. 235. 


i 5 , 


In an Action upon the Caſe, the Plaintiff Plea 


Chattels, which came co the Defendant- by former Ac- 


broughe Debt . the m mpleCon 
now- Defendant, and demanded certain Mo- 3 * 
That the Defendant r, 
8 (whereof the 
ht) for the Sum then in 
1e then Defendant wageet 


nies; and declared, 


Action is now brough 
Demand; to which t 


— — 


his Law, and had his Law, by which bl 


Capiat per breve, & c. was enter d; and demandz. 
ed Judgment, if, G c. And by Wyndham T7 
Rhodes Juſtices, The ſame is no good Bar in 
this Action; for the waging of the Law, —9 


the doing of it, utterly diſproves the Contract 


* oſed by the Declaration in the faid Action 

ebt, and then the Plaintiff is not bound and ah] 
ths Suppoſal of ir, but is at large to'bring his 
Action; and ſo judgment was given for the 
Plaintiff. 2 Leon. 37. L. Sandi and ae 

IE mie GV 

Trover and Soner in ci Banco; Jud an, 
Banco Regis upon Special Verdict in Tveſpaſs in Rover. 
for the ſame Goods; and the Gonds in the 
one and the other were the ſa Con- 


verſion 


— 


Eo. 
Outlawry 


iff * Atid it was pleaded in 
holden by ſome to be a good Bar, and there-— 


ions on the Cate foz. 


verſion and Jaking the ſame, Te. The Plain- 
tiff demurred; and upon Argument the whole 
Court were of Opinion, That it was 8 good 
Bar, upon the Authority of Ferrers Caſe 5 and 
that notwithſtanding the Caſe of Putt and Roy- 
ſton, in Banco Regus acjpdged by Pemberton con- 
tra; which Cale my Lord Chief Juſtice Pollex- 
fes (aid he N err Fhemcd with, and as he 
remembred a Writ of Error was brought, and 
the Judgment queſtioned; but afterwards a- 
greed, That he ſaw no Difference between 
a general and a ſpecial Verdict. However 
they all thought à Judgment in the one a 
5 Bar to the other for that the Actions were 
of the ſame Nature: And Judgment for the 
| 3 Show. 146. Lechmore werſus Top- 
3 : 5 OPT IE >: 5 f 
judgment Ta T rover the Defendant pleaded, the now 
2722 Plaintiff had brought an Action for the ſame 
Bar do an Things againſt T. S. and obtained I udgment 
1 4 and xecution, and avers they were the ſame 
gainſt an- Things; and on Demurrer Judgment was gi- 
_ other for yen for the Defendant. And a Diverſity was 
Things, taken by the whole Court where the Demand 
and Recovery is of a Thing certain, orof one 
that is Incertain ; for if two are jointly and 
ſeverally bound in a Bond of 100 J, there Re- 
covery and Execution againſt 389% is no 
Bar to an Action againſt the other; for it is 
no Satisfaction of the 1001. 4 H. 7. 22. But 
Where two commit a Treſpaſs which lies in- 
_ tirely in Damages, there a Recovery and Exe- 
cution againſt the one, is a good Bar againſt 
the other: Nay, 'twas agreed, That the very 
Judgment was a ſufficient Bar, quia "_ in rem 
judicatam ; and the Incertainty is reduced by 


* od 


the Judgment to a Certainty, and ſo altered 


\ 


the ſame Defendant for thoſe Goods. 


| Trover and Converſion. v7 
and changed from what it was; therefore the . 
Plaintiff cannot reſort back to the Original 
Incertainty of the Thing demanded ; 10's 
Judgment in Battery againſt one a good Bar 


to an Action brought againſt another for the 


fame. Telv. 67. Brom v. us. 
An Action of Treſpaſs was formerly brought $A. 
for taking of Goods, Cc. and upon Not Guil- after tbe 


ty pleaded, the Defendant had Verdict. The Fleintiff 


had been 
barred in 
"Aion of 
| The Defendant pleads in Bar the Judgment for the 
in the former Action of Treſpaſs ; upon a De- ſelf fame 


murrer, the Queſtion was, Whether a Jndg- nos: 


ame Plaintiff now brought a Trover agai 


* 


ment in Treſpaſs i Armis may be pleaded 
in Bar to an Action of Trover for the ſame 
This. Caſe was argued. by Mr. Saunders for 
the Plaintiff; and by Mr. PolJexfen for the De- 
fe (C 8 
And to prove that it was no Bar, a Caſe 
was Cited to be adjudged in the Common Pleas, 
in the twentieth Year of King James, which 
was an Action of Trover and 'Gonverſion of 
a hundred Sheep: The Defendant pleaded a 
former Judgment in Treſpaſs brought againſt 
him; quare cepit & abduxit thoſe Sheep; and 
that che Plaintiff in that Action recovered 
two Pence Damages; and that both Micgs 


r 


were for the ſame thing. | 


The Plaintiff replied, That the two Pence 
Damages were recovered for the Chaling, 
and not for the Value of the Cattle; and 9 | 
on a Demurrer had judgment; for the Small- 
neſs of the Damage implies it was for the Cha- 
ſing; and it ſhall be intended that he had las 
Cattle again, and that the Converſion Was 
afterwards. | LS Ts 


# %* 
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© ono an tbr Cale ko. = 
18 10 Lord Coke in Ferrer's Caſe tells us, That 
18 4 Recovery by Verdict, Confeſſion, or upon 
1 Doemurrer in a Perſonal Action, is a good | 
18 Bar to an Action in the like Nature, and for 1 
1 the ſame Thing; but that muſt be under 
1 ſtood where the ſame Evidence will maintain 
[ both the Actions. 
Juſtice Croke reports the ſame Caſe. to be 
bo | ended by Arbitration; but that ir was the 
1489 1 © inion of my Lord Anderſon and Juſtice Glas- 
9 6.4 858, That Trover and Treſpaſs. were Actions 
of different Natures, and one may be brought 
where the other cannot be maintained; as up- 
9 bon a Demand and Denial Trover will lie; but 
| not Treſpaſs 73 & Armis, becauſe the Taking 
WES was not tortious. _ 
. And therefore it may be well intended; That 
16 65 when the Plainciff brought Treſpaſs, he was 
I miſtaken in that Action, and being in the 
Wrong, was barred; but that will be no Bar 
where a right Action is brought; as if I de. 
| liver, a Bond to another for Advice, who re- 
* fuſing to deliver it, I bring an Action of Treſ- 
paſs, and am barred either by Verdict or De. 
1 miurrery yet T may bring Detinue. 
i 5M - Treſpaſs and Detinue are not the fams Ace- 
| | tions, and therefore a Judgment in one ſhall be 
no Bar to the other; but where two Actions are 
brougbt for one Thing to be recovered ; in 
ſuch Caſe a Recovery i in one ſhall be a Bar to 
the other. 
There is no ſubſtantial Difſertnce berween 
q Freſpaſs and Trover ; for the diſpoſing of the 
Goods in the one Caſe is the ſame With the 
Eonverſion in the other; the taking V7 Ar- 


L 8 ; 


* 


i, and likewiſe the Converſion are both tor- 
tious ; and therefore either AGO mo be 
well brought, ; 


aſh. 2. hh am Oi ic. co TT cl} {A 


But 
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But for the Reaſons given by the Nleintiff s 
Counſel, he had  Judgmenc by the Qpinioag 
| of the ChiefJuſtice, and the other two Judges, 
WW Fores and Rapmand; of which Juſtice Dellen 
aid sery much doubt. 3 Mad. 1. Put verſus 
There was a Sentence in the Court of Ad- 
miralty cnacerning the taking of a Ship, and 
afterwards an Executrix brought an Action of 
Trover and Conyerſion for the ſame. 
The Defendant after an Imparlance, pleads, 5 
That at the Time of the Converſion he was 
a Servant to King Cbarks II. and a Captain 
of a Man of War, called the Phænix; and that 
he did ſeize the ſaid Ship for the Gqyerngrs 
of the Eaſt- India Company, ſhe going in 4 
trading Voyage to the Indies, contrary to the 
King's Prohibition, Cc. And upon a Demur- 
er theſe Exceptions were taken to this Plea. 


1. The Defendant ſets forth, Thar be was | 
2 Servant to the King; but hath nat ſhewed 
7 Commiſſion to be a Captain of a Man of 
Var. 1 „ 555 1 RYE 23 5 
2. That he ſeized the Ship going to the 
Indies contrary to the King's Prohibition, and 


hath not ſet forth the Prohibition iclelf. _. 


It was argued by the Counſel contra. That 
it may be a Queſtion, Whether this was the 
| Converſion for which the Action is brought? 
en For it was upon the Sea, and the Defendane 
che might plead the Juriſdiction of this Court, 
5 the Matter being then under the Coggizance 
4r-. of the Admiralty. But as to the Sub or 
or. chi Plea tis not material for the Defendant to 
be ber forth his Commiſſion, or che Kings Pro- 

| : i hibitisn; 
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hen an Upon Trover and Converſion of one Hun- 


„ nh en the ca fo —= 
'hibition.; he hath ſhewed enough to entitle. 
the Court of Admiralty to a Juriſdiction of 
this Cauſe; and therefore this Court cannot 
meddle with it, for he expreſly affirmeth that he 
was a Captain of a Man of War, and did ſeize 
this Ship, Cc. which muſt be intended upon 
the Sea, fo that tho the Converſion might af- 
terwards be upon Land, yet the Original 
Cauſe ariſing upon the Sea, ſhall and muſt be 
tried in the Admiralty; and it having already 
received a Determination ther, ſhall not a- 
in be controverted in an Action of Trover. 
The Caſe of Mr. Hutebinſon was cited to 
this Purpoſe, who killed Mr. Colſon in Porta- 
gal, and was acquitted there of the Murder; 
the Exemplification of which Acquittal he pro- 
duced under the Great Seal of that Kingdom; 
being brought from Newgate by an Habeas 
Corpus to this Court, notwithſtanding the 
King was very willing to have him tried here 
for that Fact, the Conſideration whereof he 
referred to the Judges, who all agreed, That 
he being already acquitted by their Law, 
could not be tried again here. Adjournatur. 
3 Med. 194. Beak verſus Thyrwhit. © | 


Frover ang dred Sheep, ſhewing, That the Plaintiff up- 


Convertion on the twenty-fifth Day of March, anno 19 Fac. 
ea Regis, was poſſeſſed of thoſe Goods a5 Js 
in Treſpaſs, them; and that upon the laſt Day of April 
they came to the Defendant's Hands, who 

the ſame Day ſold and converted them to his 

proper Uſe: The Defendant for eleven of 

them aleaded Not Guilty, Et quoad the 89 
RefiduMF'he pleaded, That the Plaintiff at an- 

_ . ether Time, viz. upon the eighteenth Day of 
September, anno 19 Fac. Regis, proſecuted an 
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Original Writ out of the Chancery, return- 


X — 1 


able in this Court, againſt the Defendant, and 
one Brian Smith, Quare ceperunt & abduxerunt. 
100 Oves, and thereto they appeared; and 

the Plaintiff counted againſt them of the ta- 
king of an Hundred Sheep upon the fourteenth 
Day of April, anno 19 Fac. Regs, and thereto 
. they pleaded Not Guilty for the eleven Sheep; 

| c and for the eighty-nine Reſidue they pleaded | 
oy a Recovery in Debt, by the Defendant againſt 
985 Edward Hatchliff, of a Debt of ſixty Pounds; 


er. and that the faid Edward Hatchliff was then 
to poſſeſſed of the ſaid eighty- nine Sheep; and 
on that by Vertue of a Feri Facias thoſe Goods 
A were ſold unto him, whereupon he took them 
ro- into his Cuſtody. The Plaintiff thereto re- 
mi plied, and took Iſſue, and found for him, and 
beas Damages aſſeſſed 'to two Pence : And there- 
the upon the Plaintiff had Judgment of the faid 
ere Two Pence Damages, and fix Pounds for Coſts ; 
he and averrs, That the ſaid Taking and Driving, 
hat for which the Recovery in Treſpaſs was had, 
aw, and the Converſion of the ſaid eighty- nine 


aur. Sheep in the Action, be all one; and that the 
171 ſaid Judgment is yet in Force. To this Plea 


lun BY che Plaintiff replies, That true it is, he brought 
up- ſuch an Action, and recovered the two Pence 
Fac for the taking and driving of the ſaid eighty- 
loſt nine Sheep, and ſix Pounds for: Coſts ; but he 


April further ſaich, That the ſaid two Pence Damages 
was not aſſeſſed for the Value of the ſaid Sheep 
hie BY and the Converſion of them; and that the 
1 of By ſaid Defendant, at the Day and Year in the 
2 39 Bill, (old the id eighty-nine Sheep, and 
t an- converted them to his own Uſe ; the which 
ay of Converſion is the ſame Converſion whereof 
an be now eee, and eee | 

1 3 8 
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he faid Ac- 
il idgmene was given, bs 
lf 555 fame Treſpaſs ; uad the Converſion of 
HAR! | — thoſe Goods whereof the Plaintiff now. de- 
M cClareth. And upon this Replication the De- 
1113888 fendant demurred generally; and it was now 
113 argued at the Bar, by Serjeant Crew for the 
n . oh and by Serjeant Henden for the 
WH” Jaintiff ; and after the ſaid Arguments at the 
ne Bar, it was reſolved By Hurton, Harvey and 
11: Croke, That this Replication is good; and 
[8 that the Dlaintiff ought to recover; for rhe 
, Damages of two Petice given for eighty-nine 
Bl Sheep being ſo ſmall, is in itſelf an Implication 
=_ (and the Court ſhall ſo intend it) that it was 
64 1 only for the taking and driving of them, 
1 4 and that the Plaintiff had them again ; and 
50 not in Lieu of the Value of them; for if it 
Wt /- ſhould be given for the Value of them, then 
10 the Plaintiff ſhould thereby loſe the Property 
. in them, and have nothing for his Sheep but 
| two Pence, andthe Defendant ſhouldhave the 
* Sheep: But the Law will rather intend (and 
1 ſo it may be averred) That thoſe Damages 
were given only for the taking and driving, 
1 And that the Plaintiff had them again, and 
me | afterwards loſt them, and that the Defendant 
1 found, and afterwards converted them, Gr. 
And this Demurrer is a Confeſſion that he 
no: converted them after the ſaid taking and dri. 
he ving ; for the Action of Treſpaſs is ſuppoſed 


— A 


Ft do be upon the fourteenth Day of April, in the 
Miller « roth Year of King Fames ;_ and the Trover 
1 and Converſion in this Ackiön is ſuppoſed to 
li | be upon the the thirtieth Day of April, the 
11 aid nineteenth Year of King James, which 


well ſtands with the former Action; for 125 
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Defendant may rake and chaſe them one Day, = 
and the Plaintiff recover Damages for the 
chafing, and after loſe them, c., And this 
firſt Action is brought for the firſt taking and 
chaſing, and the ſecond for the Converſion ;. 
ſo both may ſtand together, which is now 
confeſſed by the Demurrer, and that the Da- 
mages were given for the fitſt taking and 
driving, and not for the Converſion; therefors 
they conceived the Plaintiff ſhould recover. 
But Tlverton held, Becauſe the Action of 


Legat % &f phy: Sheree 16M 


cludes that the Defendant had them, and ou- 


ſted the Plaintiff of the Pofleffion. And al- 
tho' the Damages be ſmall, itſhall be intended 

to be given for the Sheep; and if fo, then he 
cannot have an Action for converting them 
afterwards. 11 Rich. 2. Tit. Treſpaſs, 17. 4@8 
Ed. 3. fol. 27. 46 E. 3. f-18. 14 H. f. t2 
44 Ed. 3. fol. 2. But Judgment was given for 

the Plaintiff. .3. Cro. 25. Laicon verſus Bar- 


nard. F. C. Hutt. 81. 


In Trover and Converſion of ag Ox of the Plea; a fr. 


Plaintiff's, apud Aſhton, the 10 June, 38 Blix. mer Aftion 
The Plain pleat, Thar at . Time, br — 95 
(vix.) Termino Paſob. 36 Eliz. in the Queen's gainltother 


Bench, the Plaintiff, and a fourth Perſon, ght. felt r 


who is now dead, ng: Treſpaſs againſt fame 


Simon Wignal, and two others, of their Oxen 
taken 11 Apr. 35 Eliz. That the Defendanc 
thereto appeared and juſtified as co an Heriot 
in Right of the now Defendant; upon which 
the Plaintiffs: demurred, and adjudged againſt 


them, andpleaded all the Record in Certain; 


and avers, That the Plaintiff in the ſaid Ac- 
tion, and in this Action, are one and the 
ſame Perſons; that the Ox in the ſaid Action 


1 


7 


* 


- when in 
another, 


not be 
a Bar 


a Bar to him in bringing Detinue 
and here theſe Actions be of ſeveral Natures; 
and a Bar in the one cannot be a Bar in the 
other. Walmſley agreed, That where it is a 
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Bar in an Action of Treſpaſs, upon Not Guil- 


£ , * S 4 * 22 
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ty pleaded, by Verdict, he may have this new 


Verdict was upon the Miſpriſal of the Nature 


of the Action. So it is, if ſuch a Caſe ap- 


pears upon the Demurrer : But where a Title 


is pleaded in Bar to a Thing demanded; and 


by Reaſon thereof the Plaintiff is barred up- 


on Demurrer, or Verdict, the Intereſt thereby 


is bound, and the Plaintiff ſhall be barred 
from bringing a new Action. Er adjournatur ; 


and afterwards the Matter was ended by Ar- 


birrament. T Cro. Sir Humphrey Ferrers & af 
v. Adin; 6 Co. „ d OS” 


Action ſur Trover of certain Plate; the De- Plea dere. 98 
fendant pleads, That at another Time the c . 


in 


Plate againſt F. S. ſuppoſing the Converſion 
to have been in him. And in that Action had 
Judgment to recover 20 l. Damages, and had 
F. S. in Execution for the Damages; and a- 
vers, That it is for the ſame Goods, and for 
the ſame Trover and Converſion; and it was 
thereupon demurred. And after Argument 


by Clerk for the Plaintiff, That it was nor any 


Plea; becauſe they having Judgment, and the 
Party's being in Execution, is not any Satif- 


Rion ; becauſe it appears not but that the 


Things. 


faction unleſs the Money be paid; and then 


without Satisfaction it is not any Plea in Bar 


of this Action: As in Debt againſt two, by 


ſeveral Fræeipe 7, upon one Obligation, Judg- _ 


ment and Execution againſt one is no Plea for 


the other without Satisfaction. And Execu- 
EE Tf | | tion 
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Plaintiff had brought his Action for this ſame is the ſelf 
ame 
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tion of the Body is not any Satisfaction; as 
33 H. 6.4% 4 H. 7. 29 H. 8. Title Executors 
132. 14 H. 4. But all the Court held the Plea 
to be good; for the Cauſe of Action being 
againſt divers, for which Damages incertain 
WI are recoverable ; and he having Judgment a- 
11: gainſt the one for Damages certain, that which 


Wa: was incertain before, is reduced in rem Fadica- 
1 tam, and to Certainty, which takes away the 


N Action againſt the others. And therefore Pop- 

1 bam ſaid, If one hath Judgment to eee wif 
Wl - Treſpaſs againſt one, and Damages certain, 
il | altho' he be not ſatisfied, yet he ſhall not have 
I a new Action of Treſpaſs. By the ſame Rea- 
Wh!  _ ſfonvcontra; If one hath Cauſe of Action againſt 
A two, and obtain Judgment againſt che one, he 
ſhall not have Remedy againſt the other; and 
the alledging, That he hath the one in Execu- 
tion for this Cauſe, is not an Anſwer to the 
Purpoſe; and the Difference betwixt this 
Caſe, and the Caſe of Debt upon an Obliga- 
tion againſt two, is, becauſe there every of 
i them is chargeable and liable to the intire 
Debt; and therefore the Recovery againſt 
the one, is no Bar againſt the other until Sa- 
 risfaction. And Fenner ſaid, That in Caſe of 
1 Treſpaſs, after the Judgment given, the Pro- 
n perty of the Goods is changed, ſo as he may 
[Th not ſeize them again: Wherefore by all the 
Court, nullo Contredicente, nor any of the De- 
fendant's Counſel being there, it was adjudged 
| for the Defendant. 2 Cro. 73. Brows v. Mocton 
How tore- In an Adtion of Trover and Converſion; 
ly tothe the Defendant pleaded the Statute of Limita- 
Limitati- tion of Actions in Bar. The Plaintiff replied, 
ons. That he took out a Latitat ſuch a Term againſt 
the Defendant, for this Cauſe now da hor 

| | | whic 
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Juſtice, anſwered, You onght to have ſhewed 


which was in the Time limited by the Sta- 
tute, To this Replication the Def 
murred ; and for Cauſe ſhewed, 1 


Hat it was 
incertain, and fo no Iſſue can be joined pen 
it; for it only ſays, That he took out à Le- 


titat ſuch a Term, and doth not ſhew what 


Day of the Term he took it out; and ſ we 
cannot take Iſſue upon it; and the uſual Form 


1 to ſhew the Day. Latch maintained the. 


eplication ; and faid it was good in Matter 


of Subſtance, and the Laritat ſhall be intenaed = 


to iſſue forth the firſt Day of the Term; for 
the whole Term is but one Day in Conſtructi- 
on of the Law ; and the Defendant may take 
a certain Iſſue as it is pleaded. Rolle, Chief 


the Teſte of the Latitat; for the Time is ma- 
terial in this Caſe, viz. to know whether it 
were ſued forth within the Time expreſſed in 


the Limitation of Actions, or without, name- 


ly, within fix Years, or no; and 1 8 might 
have made it certain by your pleading Speci- 
ally. Ferman differed in Opinion ; and there- 


upon the Court took time to adviſe. Style 


178. Coles againſt Sih/ie. 
Action fa T 


thoſe Trees were growing, and granted it to 
the Defendant in Tail, whereby he was ſeiſed 
thereof; and that J. S. cut the ſaid Trees and 
granted them to the Plaintiff, who loft them, 
and De Petncant found and converted them, 
c. The Plaintiff replies, De injuria ſua pro- 
pria, &c. And thereupon Iſſue was joined. 
Coke moved, That the Replication was in; oe 

N 4 | De 


— 


dane de- 


3 
1 
0 
; 
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rover of divers Trees, apud D. peinjaria 
in the County of Surrey; the Defendant pleads, ſus prepris, 
That Queen Alam was ſeiſed in Fee of the ue g. 
Manor of D. in the County of Suſſeæ, Where plication. 


„18 Actons on the Cale ko? 
De injuria ſua propria 1s not any Plea, where 
the Defendant Al Foot by claiming 

an Intereſt in the Freehold to himſelf; as 

16 Ed. 4. 4. 44 Ed. z. 18. and 14 H. 4. 32. 

is upon the ſame Reaſon. But where one 

claims not any Intereſt, but juſtifies by Com- 
mand or Authority derived from another, it 
is otherwiſe: And of that Opinion was the 

whole Court. Wherefore a Replevin was a. 

warded. 1 Cro. 539. Archbiſhop of Canter- 
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 maneriu' def. in quo ipſe per preſcript habuit 
erxtrabur, unus bos moriebatur de infirmitate, G- 


def. r — rare alterum 2 diebus mercator', &c. 
Repl; 


| Rover de 2 bobus, barr quod bowes ven in 


quod unus bos obiit per nimium laborem, 


9 : Of trav. quod obiit de infirmitate, & quod def. 
N convertit al bovem & trav quod proclam 2 die- 
N bus mercatoris. Co. Entr. 40. 5 
hi Quo def. ballivus manerii in quo dum habuit bona 
Wi | 2aiviat. in Com *Midd' cepit averia ibidem 
0 waiviata & trav' converſion” in Com Marr De- 
90 DH murr inde, 3 Br. 485. 7% 
AQ nod emebat annulum in aperta Shopa in London. 
pur . : On 
. Similis Barr Replic per maintenance de barr, & 
tra ſale tali die, Demurrer inde. Her- 252. 
De cipho argenteo, quod fuit impignorat ei per Quer. 
1 pro 40 s. cum intereſſe. Her. 177. 1 
Similis harr de 3 ciphis Replic per manitenance de 
narr, & travers impignorat. Her. 209. 
Trover pro admin barr quod adminiſtratio fuit 
prius commiſſa def. qui cepit bona & diſpoſuit pro 
]uoluc debitor. & funeral defunct. Replic quod 
1 EY Quer. 


ere 


ing 
28 
32. 
Ine 
m- 
it 
the 


oa 
ter- 


e * : 
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Trover and. Converſions +» 
Auer. citari fee" def in cur” cava uy ad-. 
nullas literarum adm que fuer. re vocat & com- 
milſ. quer. & def. vendidit bona pendent” lite 
& travers quod diſpoſuit denar circa ſoluc dehito- 
rum & Funeral expens. Demurr inde. Co. Entr. 
Trove per exec de cateni aureu, & c. al part. non 
Cul al reſiduum quod def. uxor teſtatori babuit 
eadem in vita yiri pro a parat, Oc. Et aver? + 
quod Quer. ultra eadem habnit bons ſafficies ad 
olvend' debita, & c. Replic per maintenance de 
narr. Et travers quod bona teſtatoris ultra cate» 


nas ad ſolven dibita. Raſt. 8r. Her. 244. 


Quod diſtrixit bona in meſſu pro redditu inſolut. , 
' ſuper dimiſſion inde Quer qui requiſivit bons 
diſtrict' ei lib ari, quod 427 recuſawvit niſi ſol-. 

-Þ- - f.. e 3 


veret reddit. Et travers quod eft ci ali 
Dy ligno. Quod Rex ſeiſit de boſcit unde, & c. cun- 
ceſſit def. in tallio, qui ſucc arbores. Et done co- 
lor. Replic. quod Quer fuit ſeiſit de alits wr u- 
bi ar bores creſcebant. Et trav's quod creſcehant 
in boſcis def. Co. Entr. 4 r. e 
Trover de bong con verſis & vendit, barr' quod non 
vendidit bona, & c. Dyer. 121. 1 And. 20. 
De accipitre, barr quod invenit eum in columb 
& deliberavit Vic. neſciens quod pertinebat quer. 
wht | ? p 27 7 
De equo; barr quod quer. poſuit equum def. hoſpitatori 
pabuland. va pak 7 5 pro N x — def. 
per conſ. regni poſt pabulum ultra valorem equi 
inſolut. eum cepit, & convertit. Demurr. inde. 
Her 163. * + e 


Non 
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Tre. Tro. by 


ibidam waiviat. Et travers quod oft Cul in Lo 
. dan. Demurr. Special. Vid. 8. | 


Quo Quer licenciauit un ranger re 
bang pro ſecuritat ſolus. denar. ſuper inde mutgat. 
Naglic. 9 wed nom licencia vit & iſſue. Tho. 6x ., 


Simi 3 "Inſt. Cl. 304. 
Wd cept equam ut txtrabur & fecit eroclans; Er 


| | | 3 Inſt. Cl. 295. RepP. quer. obtuli 
5 Falun 138, 4 d. pro emendis & def. recu 
| : wit accipere. Rejo. prote ftando non Fuer. ſu 1 Bro 
| _ pro placito non ares 298, Simi 
A Taue, & Converſion r Cbiual, dc juf 
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. Br. — 27 nes . 
l | Barr quo emebat in a a $ 4 in Lon 

7 | | T by, 62. Tre. Tro. 2 Shoe is Lend 
5 Simile * avermentu. 1 Bro. 357. 5 .Co. 


Why” 

Sin ia de nen anne cum tr non ſci- 
vit annulu fore nas ap, _- 
| Simile 3 Ini rl 


Sir 


5 ** 1. bs p caded at Large. Tre. Tie 


Quad def. alte. manerii id 220 Dowion Aale | 
_ wainiat in Com. Midd. © 275 ie 


4 Js depaFturand, Et quia quer. noluit 1 
75 pro paſtura detinebat equam "ing 


| came Bailiff Prepeſir, & Scholar Gl ö 
Regal Cantabr. Quer Demurr. Specialment. 
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Cee | * Co = 
| Sins Barr” cum avermentis RepF per 5150 oma 
2 narr. Et travers ſale e lei. | 


. not Ra. Entr. 24. 5 
Simils de ſeus mp in We . — Re 


plic' & travers, iſſue inde. Ra. Entr. 449. 
Similis de 4 ulnis diopis ompr. apud. R. Replis de in- 
jar fror & travers vendition, in aperta mercato 
_ iſſue ind. Ra. Entr. 449,450, x Bre. 158. 
That the Defendant bought the Goods in 
open e 2 Ado. Iniv. 17. Or 
Inſt. Cl. 293, 
4 narr de 3 Orobie. Burr. quod foe” inwph 


def. per quer. pro 22 J. cum intereſſe. ic Ne 


maintenance de narr. Et travers impignoration 


Ra. Entr. 43. " Rejoind, & nd Juv od Ne. 


werſe, © 

Simile de Nave & Bond: Bey: quod def. ut 'Capi- 
taneus navy regalis per mandat. Regis cepit na- 
em & bona ut priſam negotian in partibus 
tranſimarinis contra Provibirieues Regiam, * 
murr inde. Br. R. 99. 


Trover de averis. Barr quod per conſ. dvi. 


London averia viva empt vel. vendit. per forin- 
ſecum infra mercatu de Smithf. ante horam no- 
nam meridiei Feri gad. fuer majori, &. — 
Queer vendidit 2 Fupencos quos def. ſeiſtuit. Et 
K = Ic unt cul de cowuerſion ud. W. 
0. 3 
Al Narr de 14 Barr qued 


def. mteretur bona pro termino & in fine cad de- 
liberaret wel ſolveret quer. rationabile pretiv* ad- 
 Judicand. per M. qui adjudicavit ea ad 5 8. quos 
def. obtulit. . inde. Wi. Entr. 31, 


AI 


An  dimifie def. 
Cottag cum bonu, & great * fuit int. partes quod 
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"Alana on the Cafe fo > 


e 4 narr de ſpadone. Barr. quod quer edit 4 
vendere Spadonem, qui agreavit cum 


1 T. 
7500 probaret eum, & ſi non fuit ſans 


27 Wee def. tunc redeliberaret T. def. inve- 


2 Spadonem inſanum per quod eum redehibera- 


ret. T. cum averment. quod ſpado fuit in tam bos 


no ftatu, & c. Replic 1255 maintenance de narr 
Et travers agreament. 1 Bro. 356. Simile 3 
Inſtr. Cl. 298. 
De goovibus amiſſis. Barr. per Fudicium pro Auer. 


> ſuper veredicto in tran 5 in ead. Cur pro eadem 


cauſa & dampna 40 4d 2 d. Replic. quod duo 

denar. non fuer. afſeſ. pro valore * [converſion 

c vium ſed pro caption & fugation' ovium. Et tra- 

vers caption. & fugation. in al. action. fore ead 

uoad converſion. ovium Demurr Special. Win. 

ntr. 99. 1 Cro: Lacon' of | 
Simile Placitum, Win. Entr. 62. 


Barr. al. Trover quod emebat bona in aperta. Shops 


in London, Replic. per maintenance narr. & quod 
def, deliberavit bona, cuidam R. qui per fraudem 
inter ipſum & def. vendidit bona def. ad inten- 
tionem defraudare quer. Rejo. per maintenance 
de Barr. Et travers le fraud & Iſſue inde. Win. 
Entr. 109. Smile 3 Inſt. Cl. 289. 

Barr. al. Trover de Cimba Quod Admivallns An- 
gliæ per literas Paten. habuit omnia Wrecca ſuper 
littora Maris vel ri vorum infra fluxum & re- 
fluxum Mars F. Officiar. Cur Admiralitat. ce- 
pit Cimbam fluctuan. in Rivo Thameſis & 
vendidit Quer. Replic. 
ſur le claime. 


Ra. Entr. 445. 


„ Barr. 


quod def. infra an- 


num & diem poſt ſeiſur. We clamabat, * 


* * 


nr. he def. a bit e in 1 
n 'We: e guer, g attach. inde 8 
| ed. ballivs Cur, ut bona. attachavit,. 8 
y. ad prox Cur þ > alt. gz bona foriefa&. 
rr. Domino per quod ballivus ea. "ſeiſivis & de- 
berdvit def. ſakvo. cuſfodiend. quouſque „Ge. 
Et travers 1 Quer. fall. fuit di bonts die 
anno narr. ſpe... R , W 
. "marr. per Exec del Exec Barr. quod def... 77 e 
"We m, dimiſit reſtators | pro ammo 5 5 70 reddit. 
pro reddirus inſoluc. nomine diſt en, ih 
bona, Ei travers 'le . in narr 55 
Per dene LD Marr. & - Ife. 5 
"rs 475 Fo 5 5 
See Stang 95 Pi: df. 3 200. 
= AE t, Preſerut. byeve de entendi fac. 
quod a e Vic. qui virtute cujus ſeiſtvit 
, bona quer. & ea li berevie t def. ee, Sn 
ebits. Ra. FFP f 
Trove by a Pro Merchant; 5 "Delendanc. 
| Þ - nigh they were joint Merchants, and ſo 
there ought to be noSurvivorſh Wit and that 
| Ser 'of the. Der en a Mod, left 
XECUtOr, who. proved is living, 
| and* If the other. To which th >; nes 
; tiff demurred. Lev. Engr, 2 ; 
" | Defendant pleads, That the Plaintiff fold the Hows tara 
Goods to him at F Bro. Fades mee. „ 


Fr 


* 


120 L wy 

Thi” the Plaidtilf licenſed 2. Strange er to 
bpawun the Goods for Se urity of Money 

lent. ''2 Mo. intr. 149. Tre. Tro. 158. 
Plea: That the Plaintiff delivered the Horſe / 
to B. to ſell for him; and that he ſold him 
to the Defendant upon. a Price if he was 
I pleasd with him; and gave him Leave to 
wy him by riding 3 Mi 14 . Tre. Tro. * 
0 


. 


= 


* 3 * wats 


: * 8 wo the ale ') 
To Trover: for 2 by 5 
„Detendant, as Rat liff of the! C 
Sk E. add by Vertue of a i, did levy 

and take che Plaintiffs Anyil, - had it - 
7 raifed, and fold it for 26 7. and gave. 
"Mon ney to O. B. who' had recovered the 
bre Kaen the Plaintiff in the ſaid Court 
in an Action on the Ca 15 270. 181. 


Def. un == 2 0 tes Tr 1 15 
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Of the Soldat, un ind: 70 4 
in  Attions f Deus and See . 
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the Spirl- 4 Trover, u PO TOI at 2 Trial be: 


Coe 1 fore, Holt, C ief Juſtice, at the Sitting 
withintheir Middleſer, ' the Caſe was, The Plaintiff p ele 
| Le the Goods to be in his Poſſeſſion, 2 
1 oo 4.4 gh D 8 
* ewe at theſe. were the Goods of Tape 
e 5 Blackbam, in her of De 
of z.colli- fendant had taken out Lee, FA Adminiſtra- 
ter. tion to her, and ſo Was intit 0 the Goods. 
Upon this the Plaintiff 9 8 0 That ſome few 
* before | her Death, ſhe. was A 
| mar- 


e 


e, I 


* 
125 6 oA P. vi. N 


to be 
efendant: The Defe Jane 


e time; and By the De- | 


Sar. ggg. FZ S' 


13 
s + 


a won: : And Ve Auſwer tot 5 
inßſted, Thar che; Spiritual Court had ae 5 


L 


Yo g 4 p 
* Bo wk 


mined the Right to be in the . 
for they Fou not have granted Adrmitiſtra- 
tion to the Defendanr; bur upon | fuppotir 
there was no ſuch Marriage; and that el 

Sentence being of a Matter wich ig choir Ja. 


riſcigtion, was * concluſive, and <oulQ” not bY 5 


aid in Evidence. Et per Holt, - 


ice, A Matter which has been Greatly 
4 by their Senterice, . cannot” be 4. 
gal tried. Their Sentehes is contlifive ir 


Cafes; and ne Evidence fall de adriiir- 


ted t prove the contrary; but thar is a 7 


intended only in the Point direct 


therwiſe it is if 4 collstetat M oe 5 


lcRed or inferved-from/ the Santatios, &i 
this Cale ; becabſe' the Adminiſtration is 
102 


ranted 1 the Defendant, therefore they in. 
r that the Plaintiff was not tle Ieffa 


Hus band, as he could not have beef taken co 


be, if che Point there tried had: been Married or 


Unmarried, ant their Sentence had been, * | 


married. x Sahib. Blackham's Cafe: © '\, © . rdenes 
EAT in Marker 


auer Overt. 


In Trovet and Converſion, Iſſue was joir'd, 
Thar: the Horſe in Queſtion' was bou 
Dale in the County of Tork, in of 
there z but the Evidence was, bat it Was 
9 at S. in Lantaſbire; and it was hol: 

That this did not prove the Iſſue; and 


rs f as this is pleaded, the Place is ore 


whereas upon a General Iſſue it had not be 
ſo. N Cl. 5 1050 e | 
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5 = Evidence That the Plaintiff's Son had ge. 
Fete neral, Authority from: is Father, to receive 
Sons Erl. Ane { Pay. 'ont; his Fathers Money. The Son 

| dence ad. took a Bill for Money dus to his Father, and 
32 * get e it without a particular Authority for 
gainſt H. that Purpoſe, and. Ns Receipt. was with: ian 
gh evil an d ſpend it: But he gaue 

a Receipt as for . had to his Father's 


Uſe; and this Money was given to the De- 


| 1 2 The Queſtions were, ift, If the Son 


could be à Witneſs in this Caſe to prove the 
' Delivery ? ? And 2ndly;; Whether the Father! 
could maintain an Action of Troven? Hole, 


Chief Juſtice was of: Opinion, That the Son 


might be admirced-as'2 good Witneſs, his Te- 
ſtimony being cortoborated by other Cir- 


cumſtances; and that the Action was: main 


tainable for che Father; for that the general 
Authority chat che Son had to take his Fathers 


Money, made the Receipt of the Mone u 


be to his Father's Uſe, and a good Diſcharge 
of the Debt, ſo as that che Father cduldundt 


avoid the Payment, add charge” the Perſan 


that paid the Money with an Action and 
. then, if the Payment was: good. Diſcharge; 
it is Reaſon it ſhould be his Money 3:and che 
Poſſeſſion of the Son is the Poſſeſſion of the 


Father, the Son being to chis Purpaſe-as: x-q 


Fathers Servant; and according to this 
nion the Plaintiff had a Verdick, but he 
he was willing: to have a. Caſe made: 55 


but the Defendant acquieſced i in his Opinion. 


'1 Salk. 209. 


Whether In an Action on the Caſe "NY Trover and 


re Goods Converſion of Goods ; the Defendant pleads 


in Faxo the, Plaintiff pledged them to him for ten 
12 1 Ps, 
5 51. Pounds; 3 


dence ? 


e AS ©A  awokww cc. 7 


P 


.0.0 


CR. 
Wild Wie it 0ug tit to, be pleaded 
| given. in. Evidenes'? 1 


Caſe. Pl. 113. 


cen brotight by F. S. 4 Eitizen of Col. Lmdm 


given in 


hes a zainſt. 1 Farmers of. 6d he of the Evidence. 


1 1 Jag: its Me the ta | 
Goods f or NO aye of Toll iel he e 
es of Londen el aimed by \ Cuſtom, and 
baſe Pein to be exempt 
by Chi Charter of King Rjehard, and the Citizens | 
London proved by ſeveral Records and 
tries in their Books, that the Citizens of GL | 
chefter paid Toll. And on: che Evidence, the 
E for che Plaintiff objected, That this 
as ho. 5 ood Evidence on Not Guilty, but 
ght to have been pleaded Specially; to whicti 
| Oln Croke inclined.” Sed Fones econtra : for 
it is not like a general Action in Treſpaſs, in 
that hb cot .plead Specially che, Cuſtom for. 


= FF de onder hon, every Taz that proves 


the Converſion lawful may be 'given in Evi- 
dence on'the Genefal Iſſue; bur the Jury was 
permitted to bring in 4 Special Verdict if they 
pleaſe: 'Neverrh 5 5 they found à general 
erdict for the Defendant; and Judgment 
was giyen accordingly:*” V. Fones 340: City 
of Colcheſter Verſus. Ciry 'of Lanidos.” ” Note, Ir 
appears by r Roll Rep, 44. in tlie Caſe of 
Fa and Hawkes; That th e to take 
Toll N be ny PIO ly.” 


1 y > 
* * 
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abjc. Bro. Ration on | _ 
In an Action on the 6515 for 24 Abi. Fr Kiten 


of 


on of aTro- 


ver in Mid. 


e _ 
wor of 


e in Ire. E 
and, good, E 


DU nai Gs ge as pong I th 
I K. a . tt, e in gr 
7 7 Tre ſpa re clauſum 

the Plainti Fol prove Fo he bur fag 

it lay, nor lay it in any other Place but where 

it is; bars it is otherwiſe in Actions ee 
„ as . Ba, here he may lay 
05 nyerſion h 5655 and prove it in Ireland. Fi ds 
Style 331. 20 
in Common, of Parcener, cannot brin 
ver againſt another ; if he does, it i 
Evidence upon Not Guilty : 1 if 11 25 in- 
tenant brings Troyer againſt a Stranger; in 
chat Caſe the Defendant may plead it in A- 
batement, but cannot take Advantage of it 
in Evidence. 2 Lev. 113. Gro. El. 554.7 1 8%. 
290. Brown ver. Hedges, | | 
1 Harris ſaid, That it Was dhe commo daes 


àſter 


queſt to de- TIENCE, that the Detainer of Goods fr 
ver, Evi- Owner after Requeſt, is allowed for a mc. 


: 8 ent Evidence to maintaina Converſion: Where: 
. Unto L anſwered, 9275 tho legally it were 


not a Converſion, ye t in that Caſe it was rea- 
ſonable tq allow it for an Evidence to prove 
a Converſion ; 3 ere if you have Goods 

of mine lawfully, by Finding or Meilen, 
yet when I require them of you, you can no 
longer lawfully hold them; and therefore 
when you ſtill detain them from me, it ar- 
gues you claim them as your own, and ſo uſe 
them. Heb. * Ager v. Lifte S. 0. not S. P. 


I From: 


y, One Jointenant, or 1 


. 


Adios on the Cilſe.* lx 


Guilty pleaded, the Queſtion Was, If Denial 
would bear an Action; and the Ca 


Verdict! it was found that Den Was 34 


= = Tv aw © —— 2 „ — c n.. PT" OR" Wo £4 e 


per was btdugte for a Trunk, and it was ru- 
led there, That if one hath Timber in m 
Land, and he demands Liberty to carry it © 


r MY WW Ss SF os we 3 


* * 
1 
* 4 \ 
' Trover 1nd Cen | | 
of 


1 Brow. 5. S. C. Hitt. 10, But that ook. lays, 
Requeſt and Refuſal to deliver is good Evi. 
dence to prove a Com erſi on; but if it be i 
1 it cannot be adjndged-s a Con- 4 
ver "of 
If the Goods were got the Plaintiff's, the 0 
Defendant ſhall not N it; but ſhall plead 
Not Guilty, and giv Eh in Evidence. Bro, 


In an Action up 1 2 t < Caſe upon a Tio- Denial» 1 
ver and Converſion of 200 l. delivered by the od 3 = 


Plaintiff to the Defendant; and upon Not e 


verſion. 


by the Defendant to pay it upon 2 i 

e of 

Lea was argued, WhO brought an Action of 
Trovet, &c.- fol 200 J in a F000 by 


thereof, and a Denial to Pay ; 3 and by Dode 
ridge, it was a Converſion. 
yoke accorded; but Haughton doubred, Us 

Caſe. And Min, Prothonotary,' faid, Thar 
he remembred a Precedentin the Caſe: where 
it was reſolved, That in ſuch Caſe, a 'Denial 
of a Horſe was # Converſion, = - 

Hungbton, I remember an Action of Tro- 


my Land, and I deny i it; this is is gor a ſufficient 
Converſion. 
- Doderidpe, . There is great Difference in 
Caſes; fot᷑ a Horſe or Money cannot be known, 
if they be uſed; but Timber may. Et adjour- 
natur. Oe I F 1. de verſus Wale. 
wy a”) Me” 
4s 1 . 8 O 4 


: * 
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200 3 


ſion. 


u an it Cate n 


5 What! — Toe for ace Trees, and the . 
a Conver- Of Limitations pleaded. On Evidence at 


if Prius, : coram Holt, Chief Juſtice, it ap- 


peared, The Plaintiff obtained Leave from 
my Lord Brudenell above ſix Years before to 
have the Trees ſtand in his Garden at Twitten- 
ham; and 955 his Lordſhip's Gardener might 


take Care of them. Kee my. Lord ſold: his 


Garden, with all his Trees therein, to my 
Lord Portland; who afterwards ſold the Gar- 
den, and whatever he had from my Lord 


Brudenell, to the Deſendant; and a Demand 
and Refuſal within ſix r proved upon the | 


Defendant. SHE 
Here it was Objecked, 1. That the 3 


who received the Trees firſt from the Plain- 


tiff, and co ntinued Gardener all along, and 
looked a an 0 reared the Trees, could not 
be a Witneſs; 50 or that he, in caſe he proved 


a Title in the Plaintiff, could hereby intitle 


himſelf to an Action for his Labour and Skill 


employed in rearing up the Trees; whereas 


if it went for the Dt, he was to have 
nothing. 


But chis was oer · ruled by Holt, Chief ies 


ſtice, Becauſe if the Gardener took Care of 


them as my Lord Brudenell's Servant, he was 
4 have nothing for his Pains from the re 
ant. 


"x It my Lord only gave the 138 0 ? 
to do it for the Plaintiff, the Gardener then 


was ſo far the Plaintiff's Servant; and it was 
neyer doubted, but a Serrant was a. good) 


Witneſs for his Maſter.  .. oh; ad ti 


He alſo held, That ha Trees being in 
Boxes, and ſeparate from the Freehold, could 
not paſs by the Grant of the GReFen, nor — 

| the 


U 
Wa aun e  » a re © HO, eo 


Im ea. wot oe oe ten a. ann. 
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. 'Croverand'Convertion,— 567 
the Words Call: his Trees therein); for they . 
were not his Trees; that is, my Eord Brud- 
nells. Nay, It would be hard to *compre- 
hend them by Conſtruction within the Grant, 
if the Words had been (all the Trees in the 
Garden), without there were a Schedule of 5 
the Trees intended to paſs, and the Plaintiff? 2rd 
Trees mentioned therein; but he apreed; if 
they had been conveyed by my Lord Brude. 
nell s Grant, that had been a Converſion'; and 
being above ſir Years, the Iffue Wend be a- 
gainſt the Plainti rt. 
And beſides that, Tlie Grant of the Garden 
was a Determination of the Licenſe given to 
the Plaintiff; and that the Grantes might 
diſtrain the Trees Damsge- feaſant, büt he 
having not done fo, but fiffered them to con- 
tinue, Was ſo far from a Converfion, that ic 
was Evidence of a Licence by him. And he 
ſaid, That by a Grant of all a Man's Trees, 
Apple- trees would not paſs! And the Plain- 
tiff had a Verdict. od. C. 175. Oliviere ver. 
Vernon e F e Soars 
In an Action upon the Caſe on Trover, twas ,,....- 
— found by a Special Verdict, That ane Peper der Requeſt 
f was poſſeſſed of thoſe Goods, and the Defen Fridence 
5 dant found them; and Peper made the Plain: verſion. 
a tiff his Executor; and that the Defendant 
A knowing them to appertain to the Plaintiff, 
denied to deliver them unto him upon his Re- 
N queſt. And whether that were a Converſion 
s [| without any other Act done? was the — — 
4 ſtion; and all the Juſtices, Popham abſent, 
ts held, That it was a Converlion by the ſole 
5 Denial. But being afterwards moved again, 
* Popbham heſd it to be no Converſion: But it 
7 was cited at the Bar, That 23 Eliz. in this 
8 1 | Court, 


nenne re © 


— 
e 
by 


1 IF. 9 BD. PE 0 


SY 


es ann om the cet = 


be 


judged a Converſion in Pepham s Abſence, 


wer. Clark. © Brown. 1. Anonymus. Adjudged a 
1 v on * * . & « 
{i} Converion I Trover at Nis P 


1 dence of A Carpenter ſent his Servant to work for 
i}: on Hire to ths Queens Lard; and having been 

. | there ſome Time, when he would go no more, 

Il che Surveyor of the Yard would not let him 

| | have his Tools, pretending a VUſage to detain 

| Tools to enforce Workmen to continue till 
| 


the Queen's Work was done; and a Demand 


and Refuſal being proved at one Time, and 


| = a Tender and Refuſal aſter: Holt, Chief Ju- 
5 ſtice, The very Denial of Goods to him that 
0 | hath a Right to demand them, is an actual 


has been holden; for what is a Converſion but 
an aſſuming upon one's ſelf the Property and 
Right of diſpoſing another's Goods; and he 
hh  ,..__ _ that cakes upon himſelf to detain another 
Mĩan's Goods from him without Cauſe; takes 
upon himſelf the Right of diſpoſing of them; 
ſo the taking and carrying away another 
comes into my Cloſe, and takes my Horſe and 


if the Plaintiff had received them upon the 
Tender, notwithſtanding the Action would 


the having the Goods after would go only in 
Mitigation of Damages; and he made no 
Account of the pretended Uſage, but com- 


 Journatur.. 1 Cro. 495. Eaſen ver. Newman, S. C. 
Goldſ. 52. S. C. Moo. 466. and there tis faid to 
and cited to be ſo adjudged. Moore 841. Iſaae 


F 
Sy ;: coram Holt, Chief 
1 what Evi- Juſtice 3 upon Evidence the Caſe was this: 


Converſion, and not only Evidence of it, as 


rides him, there it is a Converſion; and here, 


have lain upon the former Converſion; and 


pared 
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found not Guilty as to cha 
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 Trover and Converſion. 
red it to the Doctine among 0 1 
That if a Man came into the Service, may, | 
brought his own Horſe, that the Property | 
thereof was immediatiy Are and veſted in 
hart ueen, which he had already condem- 
nd here one of the Particulars in the 
NA being ill laid, the ee it was 


2: 4 


the reſt. Mod. Ca. 212, 
An Action of Tro * Ve! 
. for Oats, Oc. 4 upon miller bo 
proof Was, That certain Trefoalſer ta- ground 
ken theſe Oars from tha Plainciff = 1 1 
them to the Mill to make i et 908 and 
the Plaintiff came to the any 
Thing: done, and. demanded the 1 — as hi, 


and forbid him, to procaed to make it int 


Oat-: meal; but the Miller did proceed for all - 
that, and made it into Oat- meal; and th 
udge held it to be a Commend in the 
iller, and directed the Jury accor "gy al- 
tho it was urged by the Counſel. * 
fendent, That a Miller was a Publick.C ger, „ 
and did but his Duty in Caſe: And inn 
this Cale it Was ho den e Thar 4 
eee T 


tion A 0 . 57. Halles 
Mo. 459: 1 Cxo. 495. Colli. 122 

u Motion for a new Trial, che 125 r 
8 to be this, An Executor ſeveral Demand, | 
Ye cars: before, had left ſome Houſhold- ſtuff * ue „ 
in the Houſe by the Conſent of the Heir, 77 rack 


wing" ufed chem after, and within ſix Years of don. 


the 
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the Acton 3 87005 ht, the OY 0 hey 
the Go „And the Helt refaled” to let him 
have th 5 "whereupon Troyer was brou 6 15 
and tie Srätute of Limitations pleaded. : 
der Cur." The Uſer before the Jemand Was no 
Statute of Converſion or Evidence of it; for it was 
Limitati- with the Cöpſent of the Executor till then. 
„ may be And the Demand being withi ſix Years, the 
bows in Refuſal which enſued it, and is .the only 
er. Evidence of a Converſion in the Caſe, was 
e 15 within the ſix Years; "and if a Trover be. 'be- 
_ fore'fix, Years, and a Converſic on after, the 
Statute cannot be pie. Foreſt. 99. 12 
5 Mountagut wer. Lord Sandwich. 


3 


Tberaking In Trover and. Converſion, upon Not Guil- 


p 8 ty the Evidence Was, That the Goods were 


oners of taken aid fold by Viktüe of a Commiſſion of 
Sewers Sewers; 
ben in E. milg cht be Well given in Evidence upon No 


vidence. Gullcy'p leaded, as deraining of Beaſts in a 


Market. for Toll. Alen 62. f Combs. verſus 
| Cheney,” A's ; 
„ Seat dies in the Voyage," the, Cap- 


bring Tro. tain, according to the Uſage hors) 
ver for , On. Huch hOccafi ons; 9 all bis 6 2 90 
before the ſells them at the "Maſt aid mate 
Maſt, the yentory af them, and of the Rates he 11 
r e hens io ar, and delivered it to the Adminiftre- 
being void. trix at his Return, who brings Trover fot rn 
Things juſt as they were mentioned inthe 
Inventory, and recovered juſt the Valtie for 
. they were ſold, in Damages. 92 2 
ee ten in the Declaration was, That the 


115 © ſtate” had been poſſeſſed of Juodecj ” 447 7 


11 -» | Thecis, de (Spirine). with a Daſh. as 475 (An- 
al Elice, twelve We of eite 20 197 


af © 


"and it a ruled, That this Matter 


rr, 


5 r eee = 


Y ef 0 rob un ILLPUIITL 1 208 7 
fiſty Gallons Aqua callide (Avglice fifry Gallon 
of Hot- Waters.)At the Trial ofthis Cauſe before 
Holt at Gd. Hal, Lie held, That this being 
Trover upon the Poſſeſſion of tlie Inteſtate, Ne — 
and Not Sui pleaded, that the Defendant; be given in 


2 


cannot give in Bridence à Will made, and e Poe. 
Exebutots appointed hut that cuùghę to have fion of the 
been pleaded in Abatement. But if Frover Inteſtate. 
had been on the Poſſeſſion of the Adminiſtra- FA 

tor, «thete, '- upon not! Guilty: fileaded; ke tc puree 
might take Advantage of that Matter in Evi“ fon of the | 
dence. And if an Executor bring Trover fin- 
upon · the Poſſeſſion of his Teſtatargaupon not | 
Guilty, he ſhalt not be put to prove hiinſelf 
Executor; ſecus, if he had brought ũt upon his 
own” Poſſeſſion. And he farther held th, 
Uſage of ſelling Goods of dead ggameh at the 
Maſt, to be void After Verdict iti was: mo- 
ved. in Arreſtiof Judgaient,;by.Brarthwaire;; 

1. That it is incertain wat is meant by. 
Caſes. 2. That the Quantity ought to ap- 
pear. \- 3 Spirits is ofian incertain Senſe. 4. It 
ought: to have been put into Latin, ſince It; 


Hatha Dalia Word, or with a framed, and an 


Anglice; for if Words be ſo incertainly laid, 
that it is not known What is meant h them, 
it sii; but if they be ĩnſenſible Words, no 
Damages ſhall be intended to be given far? 
them I and this was agreed to per ur; and 
they all held, That Trover will lie for a Caſæ 
or Tub; becauſe it is an individual Thing; 


” 


but if one bring Trover for a Tub of Watdt 
or Bren, without ſhewing how much it eon- 
taim, they inclined that it was inue ttainyithd 
it ſhall be underſtood to be for the Tub and 
the Beer: But it was agreed, It would lie for 
a Trunk of Linen, for a Library of —_ 
bs | . 


Tz 
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ce. Aantogue contra." Style 370. Trovetby:a; 
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ny pro duokus Plancis Granarize (Anglice Planks of a 
|  Granary): good becauſe: confined to a certain 
| Utſe and. Flage. Style, 338. for a Library of 
16 Books, without ſaying how many, or what 
| Books. Good for a Piece of Brandy. 1 Lev. 
203. pro: quadam: Parcell. fli. good. 2 Saund: 7 
pro decem paribus Tagulorum & veloram, ( Anglice 
Zurtains and Vallens) 1 Lev, 301. De tribes 
Struil. Fan (Anglice three Cocks of Hay.) 
1 Keb. 237. De duoden; fili. ¶ Anglice a Dozen of 
i Thread.) De uno: Meſſnagio, (Anglica the Sign 
| of the Qroſs-Keys.) Style, 419. Cro. Fac. Wood 
1 bo ings De uno Plumbo, &c. fora Sack of 
„ ir x ant 536 
: Holt, One may have Trover for a: Piece, 
f tho* ſome be larger than other; and a Li- 
5 brary of Books are eaſily aſcertained by the 
„ 8 Place they were in, and asking what th 
1 | were worth in the whole; and he put the Cafe 
[| of Trover, of fo many 'Ralir & Palu, (Anglice 
L Kails and Pales.) And tho' there che Word 
1 Gatlon was ſaid to have a certain Latin Name, 
1 that is Coygiu, yet Holt ſaid; Oup Gallons 
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ted to A. who ſold the Goods to — 


and put them to Paſturage Def 
1 ande and agreed to pay him e for one. 


| Croter and'Converfton; 


are not the ſame with that of the Ane 
And the Caſe being moved at another WT 7 | 


upon the Spirits, which was ſaid was Engli 
whereas by the Statute of H. 6. all Preading 
are to be in Latin, the Court held, That a 


of Spirits was certain enough; and that Spi- 


rits with a Daſh might be well taken for Spiri- Fs 


tibus ; and there is the Word Galo Galenit, or 
Galona Galmæ, to be met with in Spelman for 
an Engliſ, Meaſure, containing eight Pints 
called a Gallon: And per totam Curt: Plainti 


3 7 . . 72 


In Trover brought by: an Executor, the De- 


. 


fendant pleaded, That the Teſtator died In. 


teſtate; and that Adminiſtration was 


dant, to which the Plaintiff demurred, as a- 
mounting e to the General Iſſue; and ſo 
was ths 0 Opinion of the Court. 1 Keb. 318. 
Farling. {#3 Dealoon. WF | DORA ae 
Alon fon Trover of fire Kine, upon 
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gebe 


Were 
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That one Blegraue Was te of thoſe: — e noe. 


ery Cow! weekly as long as they remained 
wich wigs at Paſture; and that afterwards! B. 


grawe:ſold them to the Plaintiff, and he re- 


quired them of the Defendant, who refuſed” 
to deliver them to the Plaintiff, unleſs: he 


would pay for the Paſturage of them, for the 


Time chey had been with him, which. a- 
mounted to ten Pounds: Afterwards one 


Forſter paying him che ſaid ten Pounds by the 


incment of 'Blegrave, he; delivered the 
five Beaſts unto him; and if ſuper t0taiw mate 
iT] aff 3 Men 37 23 1555 11478, 
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Not 
Guilty pleaded, a Special Verdict was found; rene 
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tiff, and Damages twenty- five Pounds; and 
= if, Cr. then for the Defendant. Jones and 
= - ; Croke (abſentibus ceteris Fuſticiatioram)conceived, 
S That this Denial apon Demand, and Deli- 
4 very of them to Forftery was a Converſion, 
. andi that he may not detain the Cattle againſt 
|  him:whotbought them, until the ten Pounds 
be paid, but is inforced to have his Action a- 

ainft . them to Paſturage: And 

it is not᷑ like to t 

=——_ Taylor: They may:retain the Horſe or Gar- 
may be de· ment delivered to them until they be ſatisfied; 
ein?) but not when one receives Horſes or Kine; or 
ti paid, other. Cattle, to. Paſturags, paying for chem 
x- à weekly Sum, unleſs there/ be füch an Agree- 
1 ment: bet wixt them: Whereupon Rule was 
it given, 'Thar:Judgment (ſhould be entred for 
9 ; the Plaintiff. 3 Cro. 271. Chapman verſus Al. 
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| pyidencecs In an Action of Trover and Comxerſion, 


Il. 2 tortious nothing was proved but dr lrf, Wee 
| rkive the Cattle by way of Treſpaſs, and driving 

oo Ar has, 
if Trover, them away; and it was ruled a good Ground 


for this preſent: Action, ahd a Converſion: 
* ſhall be ifltended; otherwiſe when he comes 
to them by Trover, there an Actual Poſſeſſion 


ſo. 2 Sid. 264. Bruen verſus Roe. agrees as to 
the firſt Point; But ſays, That where the 

Defendant comes by the Goods by Troyer, 
| that an actual Demand muſt be proved. 
Evidence A. brought an Action upon the Caſe, and 
pol dy; ont declared; That the Dean and Chapter of Veſt. 
ver of an Minfter, did leaſe unto him a Houſe for'Years 


£ . 


—_ poſſeſſed, and after wards loſt it 3 2 nd by N 


ige he be Guilty, they find for. che Plain 


e Caſes of an Inn - Keeper or 
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ſhall be proved. | Cl. 112. Beckwith vera El. 


Identure. by Deed indented, of Which Indenture he 


Trover it came to the Hands of the Defen- 


dat op a + 


Witty 9 2 VW»ðe 
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oft. 


gave in Evidence, That the ſaid:Leaſe was 


made to him, and to one B. and that the ſaid 


Indenture was delivered to the ſaid B. (and 
that was agreed to be the Poſſeſſion of them 
both) and afterwards B. died; and afterwards 
A. the Plaintiff, was the ſole Owner of it; 
and that was holden to be good Evidence on 


the Part of the Plaintiff; and if the Plain- 


tiff can prove the other Part of his Declara- 
tion, 3. e. That the Indenture came into the 
Hands of the Defendant, and that he ſold it, 
That then he ſhould recover. But it was 


given in Evidence on the Defendant's Part, 
That the ſaid B. ſold to the ſaid Defendant 
his Part and Intereſt in the faid Leaſe, and 


alſo the ſaid Indenture; ſo as no he is be- 


come Tenant in Common with the Plaintiff, 


and then his Sale doth not give auy Cauſe of 
Action to the Plaintiff; and that was holden 
by the whole Court to be good Evidence 
without pleading of it; the Caſe; weh fur- 


ther, That A. being within Age, his Father 


leaſed the Lands for 20 Years ;. and after- 


wards the Son at his full Age, upon the Back 


of the Indenture, did releaſe to the Defendant 
all his Right. And ic was holden by May, Ju- 


ſtice, That when the Father leaſed, he did it 
as Guardian to his Son; and it was not any 


Ejectmènt of the Son, but it was a Leaſe in 
the Behalf-of the Son, altho' the Son might 
avoid it; and then when the Endorſement is 
ut ſupra, the ſame is a good Aſſignment; and 


after the Plaintiff was nonſuit. 2 Leon. 229, 


p In 


dant, who ſol d,it, ; and converted he Money 5 5 
thereof coming to his own Uſe: The De. 
fendant pleaded Not Guilty; and the Plaintiff 
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Satisfacti- 
on for the 
Things. 


Demand of Im an Action of Trover, G. E 


menen 
Converſion, it was offered, That | 
tiff did demand Satisfaction for the _— 


and it was ruled good Evidence, the Dem 


being to the Party himſelf, who took the 
the Corn, tho the Corn itſelf was not de- 


manded, but Satisfaction; Quod nota. Claye. 


Evidence 


of a Deed 
of Gift of 


| Goods. 


122. Rookeby's Cas. 

In Trover and Converſion of Goods to the 
Defendants Uſe: Upon not Guilty pleaded, 
they were at Iſſue, and there an Inventory of 


the Goods was given in Evidence to the Jury, 
as the Goods were appraiſed by Upholſters; 


And in this Evidence another Point did ariſe, 


theſe Goods were taken in Execution, and 


delivered to the Defendant by the Sheriff; 


and afterwards the Owner bf the Goods, a- 


gainſt whom the Execution was award 


made a Deed of Gift of them to the. Plaintitt 


by theſe Words, Seiter, he granted all thoſe | 


Goods which were late put in Execution. 
Coke, Chief Juſtice, ſaid, That Quacunquæ via 


data, that Deed could not entitle the Plain- 


Deſendant 
cannot ſay 
he is guilty 
of Felony, 
to dil. 


Charge 


himſelf of 
an Action 


of Trover. 


tiff ta thoſe Goods; for it is a Dilemma; for 


Poſito, that theſe Goods were put in Executi- 
on, then they did not paſs; and admit chat 
they were not put in Execution, he did not 
grant but only thoſe Goods which were in 
Execution; and ſo there is an Oppoſition; 
and afterwards Judgment was given for the 
1 4 Leon. 243. Arden and Goad's 

In an Action of Trover and Converſion ; 
at the Trial, Mr. Attorney General excepted 
againſt che Evidence, That if it were true, it 
deſtroyed the Plaintiff's Action; | inaſmuch: as 
it amounced co prove the Defendant * 
. | ; Cs 
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to ſmother a Felony. and bring Treſpaſs for 
that which is a kind of a Robbery. Indeed, 
ſaid he, If they had been acquittgd/or/ found 
guilty of Felony, the Action would lie; and 
therefore it may be maintained againſt Mrs. 
Cory, who was, as likewiſe was William Mayn- 
4, acquitted upon an Indictment of Felony 

for this Matter, but not againſt the reſt. But 
my Lord Chief Baron declared, and it was 
agreed, That it ſhould not lie in the Mouth 

the Party. Vray, That himſelf was a 


Thief, and therefore not Guilty of the Treſ- 


paſs; but perhaps if it had appeared upon the 
Declaration the Defendant ought to have been 
diſcharged of the Treſpaſs. Quære what the 
Law would be if it appeared upon che Plead- 


ing, or were found by. Special Verdict. My 


Lord Chief Baron did alſo declare, and ir 
was agreed, That whereas William Maynard, 
one of the Witneſſes: for the Plaintiff, was 
Guilty, as appeared by his own Evidence, 
with the Defendants, but was left out of the 
Declaration, that he might be a Witaß for 
che Plaintiff; chat he was a good and legal 
Witneſs, but his Credit was leflened by it; 
for that he ſwore in his own Diſcharge ; for 
that when theſe Defendants ſhould be con- 
victed, and have. ſatisfied the Condemnation, 
he might plead the ſame in Bar of an Action 
brought againſt himſelf; but choſe in the 
ſimul cum were now. Witneſſes. Several wit- 
neſſes were received and allowed to prove that 
William Maynard did at ſeveral Times diſcourſe 
and declare the ſame Things, and to the like 
Purpoſe that he teſtified now. And my Lord 
Chief Baron e a Hear-ſay was not 

8 2 to 


to be allowed as a direct Evidence, yet it 

might be made uſe of to this Purpoſe 3-viz. 
to prove that William Maynard was conſtant to 
himſelf. whereby his Teſtimony was corro- 
borated. One Thorn, formerly Mr. Reynel's 
Servant, being Subpcena'd- by the Plaintiff to 

give Evidence at this Trial, did not ap- 

pear. But it being ſwore by Exeter Waggo- 

ner, That Thorn came ſo far on his Journey 
hitherward as Blanford, and there fell ſo ſick that 

he could not travel any farther; his Depoſi- 

tions in Chancery, in a Suit there between 

theſe Parties about this Matter, were ad- 
mitted to be read. 1 Mod. 282. Lucy Luttrel 
v. G. Reynel, Efq; G. Turbervile, Eſq; F. Cory 
,,,, PR oi 91 
Any tains In Trover for Jewels, it was ſaid by Tarif- 
leaſe may den, There is no Plea in Trover but a Re- 
ve givenin leaſe, or Not Guilty ; every Special Plea in 

vidence. 2 WM - 2 33 
Juſtification, being but Tantamount. 1 Reb. 
305. Devoe ver. Dr. Cori dow. 
Diſtringss Action for Trover; in the Diſtringas Furat. 
be che z, the Defendant was named Sbacraft; but in 
y the Ve | Se ee 2 RP 

nire Facias. the Mnire Facias, and all other Proceedings, 
he was truly named: And this Miſnomer was 

was: N in Arreſt of Judgment. Wray, 

The Difference here is little; and in ſome 
Countries (a) is ſounded for (o) and ſo it is 

not material; and it was awarded to be a- 
mended ; and the Plaintiff had Judgment. tr 
Cro. 258. Denner v. Sbacroſ t. 

Damages, In Trover and Converſion of 2000 Loads 
ke yy of Coals; upon Not Guilty pleaded, the 
Trove Defendants were found Guilty ſeverally, for 
wherethere ſeveral Loads of Coals, and were found ſeve- 


7 
* 


ne ſeveral 


Defcnd:nts, rally not Guilty for the Reſidue, and Judg- 
ment accordingly, and intire Damages; and 
4: | one 


one ideo in miſericordia againſt the Defendants, 
and one ideo in miſericordia againſt: the Plain- 
tiff, pro falſo clamore; and thereupon a Writ of 
of Error was brought in the Exchequer-Cham- 
ber: and the Error” aſſigned, Becauſe the 
Judgment was againſt both the Defendants, 
for ſeveral Damages, ſeyerally; for it was al- 
ledged, that ſeveral Damages ought not to be 
aſſeſſed ; but there being a joint Trover and 
Converſion laid to their Charge, they oughrro 
have been both found Guilty; and they ought 
not to have been divided in the Verdict, and 
in the aſſeſſing of Damages; and if they might 
be ſevered, yet the Plaintiff ought to have but 
the Damages given againſt one of them, as it 
is in Sir Fobn Heydon's Caſe. Coke Rep 1 1. fol. 
F- and 44 Ed. 3. 7. But all the Juſtices and 
Barons agreed, That the Plaintiff ſhould have 
ſeveral Damages; for being found ſeverally 
Guilty, of ſeveral Parcels converted, he ſhall 
have judgment accordingly ; and it is not 


* 
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t. like Sir Jobn Heydon's Caſe, where there was 

in but one joint and ſale Treſpaſs of Battery, and 

85 fo found; and there, altho' the Damages 
as were ſeverally aſſeſſed, yet the Plaintiff oughc 

„, do take his Judgment for Damages but of 

1 one: But becauſe the Treſpaſs is ſeveral, and ſo 

15 found, vix. the one at one Time, and the other 

a- at another, altho it be contrary to the Suppoſal 


Ao of the'Writ, yet being found by Verdict, it 
5 ſhall not abate the Writ; and the Plaintiff 
ds | ſhall recover according toe Verdict, as it 
e ſaid there in the ſame Caſe So here, this be- 
nd, and the Converſion by 


or ing ſeverally fo 

e- them ſeverally; ¶ ſeveral Things, the Damages 

g. are well aſſeſſed ſeverally, and he ſhall: have 

1d Judgment againſt them ſeverally for Damages, 

14 according to the Verdict: And ic was ſaid, 
F'1: That 


 Jadgmeo', That there” wete dirers Precedents in the 
enters King's Bench, and Common Bench, to that 
whereſeve- Purpoſe. The ſecond” Error afligned, was, 
ral Defen- That there dught to have been ſeveral Judg- 
mentes de ider in miſericordia againſt the De- 
fendants; and being qtherwiſe it is Error. 
But againſt that it was refolved, that there 
ſhall be one Judgment only of Miſericordia al- 


tho the Defendants be ſeverally found Guil- 


ty; and ſo are the Precedents; whereupon 
the Judgment was affirmed. Vid. 44 Ed. 3. 6. 
re Die © oo 
| ow the A Writ of Ertor was brought to reverſe a 
ſhall be en- Judgment given in an Action of Trover and | 
ter d. Converfion for theſe Errors; Firſt, Is is ſaid 
of the Jurors in entring of their Verdict, Di. 
erunt pro querente; and Secondly, In the awatd- 
ing of the Penirc, it is ideo precept: fuit, with an 


Venire, how 


to be a= Cc. and ſo it is not certain whence the Venire TH 


 warded. jiſſued, as it ought to be. The Rule was, the 
Judgment ſhould be reverſed NV. Style, 
195. Batisford againſt Tate. 


NoJudg- Trover was brought agaipſt two'Defen- 
ment hall dants ; one pleaded Not Guilty, and 4 Ver- 
one Hefen. dict "Againſt him. The other pleaded a Re- 
© bas leaſe of all Actions, &c-''ayd/had''a' Verdict 
found Guil for him. Sir Maliam Williams, moved for Judg- 
ey, if 4 by, ment againſt the other Defendant who Was 
that the found Guilty, but it was denied; becauſe che 
Plainriffre- T rover being joint, a Releaſe of all! A-. 
5 tions diſcharge both. Did The Preface to Ho- 


"Cock worſus Fennour. 4 Med. 
ä it 


bart's Reports in 
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the whole ſurvive; yet in Truth, every one 
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them dies, and they. proceed to Trial, and reerfed, 


tiffs ſuggeſt, That one of them is dead, and a 
pray Judgment for the Reſt, and had it; and before Ver- 
the Defendants bring a Writ of Error; and a4. 
aſſigned for Error, That the Party died be- 
fore Verdict, and ſo Verdict was given for 
a dead Perſon. And after Argument at the 
Bar Judgment was reverſed ; becauſe every 
Man ſhall recover according to the Right 
which he hath at the Time of the bringing 
the Action; and theref@e, if the Heir brings 
an Ejectment, and his Anceſtor dies ſubſe- 
quent to his Action, he ſhall not recover. 
And in this Caſe, altho the Plaintiffs were 
Jointenants, and had a Capacity of having 


had but a Moiety, and ſo were not at the 
Time of the Action intitled to ſo much as 
they are after the Death of one of the Plain- 
tiffs. And as to the Caſe of 2 Bulſt. 262. 
Spring's Caſe, He reports the Reaſon of the 
Judgment to be, becauſe by the Death of the 
one the Action ſurvives to the other: But 
he miſtakes the Reaſon, as appears by Read 
and Readmuns Caſe. As to the Cafes where 
Treſpaſs is brought againſt many, and one 
has they differ much from this Caſe ; bee 
cauſe / there the [Treſpaſs is Joint or Seve- 
ral, at the Pleaſure of the Plaintiff; as to 
the Caſe of a Replevin, 3 574. tho an 
Avowant is to ſome Purpoſe Plaintiff, yet 
he doth not bring the Action; and ſo not 
within the Rule That the ſame Right muſt 
continue which was at the bringing the Action; 
and ſo judgment was _ to be reverſed oy | 


and F I | 
in Trover, Mood, and Anne his Wife, of the Trover and 


bow robe. Converſion of the ſaid Feme, during her Co- 


the Opinion of three againſt Dolben, who de- 
ſired Time to conſider. Raym. 463. Wedge- 


1 wood and others verſus Baily and others. 


mult be for In Trover of a Hotſe, the Judgment was, 


Damages Sud recuperet equum vel damna', whereas it 


on'y- ought to have been for Damages only; and 


for this Cauſe it was reverſed. 1 Cro 116. 

Knight v. Bourne. N 
Judgment On Error of a Judgment in Norwich, in an 
v. Baron Action of Trover of Goods, againſt the ſaid 


verture; the Defendants plead Not Guilty, 
and found agai-ſt them for Part, and for the 
other Patt it was found for the Defendants, 
and the Judgment was Quod quereus reciiperety 
his Damages found; and that the endant 
Anna ſit in. miſericordia, and that the. Plaintiff, 
per falſo clamore quoad refiduum unde Defendentes 


acquietati exiſtunt ſit in miſericordia. The Error 


aſſigned, firſt, becauſe the Judgment is, That 
the Feme fit in miſericordia; whereas it ought 
to be, That the Baron and Feme ſint in mi- 
fericordia ; for ſhe cannot pay it without her 


Huſband ; alſo, becauſe the Baron pleads 


with the Feme, and doth not confeſs the Ac- 
tion; for that is the Cauſe of the miſericordia. 
Alſo the uſual Courſe is in Actions againſt Ba- 
ron and Feme for Treſpaſs done by the Feme 
during the Coverture, if they be thereof con- 
victed, to have the Judgment, Ideo Capiantur, 
againſt both; there is no Offence by the 
Baron himſelf ind all the Clerks affirmed 
that ſo was their Courſe. Another Error was 


a aſſigned, becauſe the Judgment is not Quod 


Defendens eat ſine die; and for both Cauſes it was 
held to be erroneous, but principally for 
the firſt, wherefore Judgment was reverſed. 
1 . „ 3 2 Cro. 
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Trober and Converſion. 
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2 Cro. 432. Wood &. Ui. uerſus Doctor Suck, 


Bigg brought an Action of Trover and A Writ of 
Converſion of a Horſe, and had a Ver- ,;cpe 
dict and a Judgment. The Bail for the De- brought on 


fendant in the Action brought a Writ of Error 


Principal. The Court was moved to abate Tron, 


the Writ ; the Court anſwered, If the Writ 
of Error be brought upon the principal Jutlg- 
ment it ought to be abated. It hath — 
Queſtion: heretofore, Whether a Writ of Error 
Ns 7 the principal Judgment, and al- 
o upon the | | 
together, be good in Part, and ill for the o: 
ther Part? But of later Times it. hath. been 


ruled, That it ought to abate for all. There- 


fore let the Party ſhew Cauſe why the Writ 
ſhould not be abated here. Style 174. Shajler 
againſt BI gg. e 


Judgment given againſt the Bail, 


the 
pal 


"Jadg- 
to reverſe. this Judgment given againſt the ment by the 


* 
1 


In an Action of Trover and Converſion, Spaces in 


and the Declaration upon the Imparlance- 


Roll had Spaces for the Day and Year, of Lo- 


but the Iſſue-Roll, and all the reſt, were per- 
fect in this Point. | | 


And the Court was of: Opinion, That the 


Imparlance-Roll could-not be amended, and 
made perfect by the Hſue-Roll, becauſe it was 


the Original; and was to warrant the other, 


and not & converſo But yet becauſe upon 
Iſſue Not Guilty, Verdict was given for the 


Plaintiff, the Court gave Judgment for him; 


becauſe the Declaration, as it was found in 
the Imparlance-Roll, was good enough in 
Matter; for the Trover and Coverſion was 
laid in the Preter perfect tenſe, and ſo before the 
Action brought; and ſo the Fault in the De- 
V | claration 


the 
lance- 
| | aided 
ſing, Finding, and Converſion of the Goods; Verdis. 


Roll 
by 


_—y CRT 
but in Form, was holpen by the 
Stature of Feofails. | Hob. 76. Parker v. Parker, 
S. C. Hutt. 14. S. C. 1 Brown. H -.. 


In Trover and Converſion of Goods in the | 


Want of » King's Bench; the Defetidant pleaded Not 


Guilty ; the Plaintiff had a Verdict and Judg- 


Ae by ment: The Defendant brought a Writ of 
Verdict. Error and aſſigned two Errors; the one, That 


there was no Bill filed; the other, There was 
no Bail. And upon a Certiorari in that Caſe 
awarded and returned, it was certified; That 
there was neither Bill nor Bail filed; and the 
Judgment, notwithſtanding the ſaid Errors, 
was affirmed in Cam. Scace. Tr. Anno 17. Dom. 
Regis, vis. 5:die Fulii in eodom term, and the Re- 
cord and the Proceedings on the ſame Writ of 
Error were remanded, cod. Ter. in Banco Regis. qu. 
dg tamen 16. R. 1. rot. 947 · in Banco Regis ubi 
tam prim Fudicium quam ſecundum intrater. 
I. The want of a Bill being the Original, 
was taken to be within the Meaning and In- 
tent of the Statue of 18 Eliz. c 14. and reme- 
died by the Equity of that Statute. 
2. The want of the Bails was not material, 
becauſe it might be that the Defendant was in 
Cuſtod. Ma. at the Time of the Plainriif 's Bill 
exhibited, according as the ſaid Bill ſuppo- 
ſed. Hob. 264. Willis v. Woodhouſe. ' 


The End of Attions on the Caſe for Lover and 
Converſion. ' 
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T4 Ac on the Caſe for malicloss Proſe . a 


pelling all Perſons to do Juſtice ; which Pro- 


we milicw 0c o0GOno 


We 


dents that are ertant in the Books of En- 


9 5 J 8 
4 ia 
s L f . 65 3 "4 > | 4 is - 4 
, I. 904 * : a * 's 4 
4 1 * : 5 8 K. 5 1 . A £4 8 un 75 bis 
en Nr 
* - 0 [ 
+ , s * $2 tha A * = "A. 
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11 E 5 hayini vedvided for che is 
. Puniſhmene of Offences, and the com- 


ris, being often of late Years perverted 
nd en ald for the oppreſſing the Innocent; 
ſuch Wrongs are compenſated by the Da- 
mages the injured Perſon may recover in 
Actions on the Caſe. And as unjuſt Proſe- 
cutions are as various as thoſe that are other- 
wiſe, Actions on the Caſe for them are 
moſt properly divided, as Proſecutions and 
Suits. are ls Into choſe. in the Spiritual 
9 riminal, or Civil: Of all which 
ſhall' treat in the three Firſt Sectlons of 
5 Chapter; and in the fourth add ſome 
Precedents of Declarations in ſuch Actions, 
with References to all the other Frece- 


* 
tries. * 1 5 S. 
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Of Action: on the Caſe for 15 alicious Proſecutions in 
| be Ecthſiaſtical Courts. 


be 


Caſe per NAction upon the Caſe g the Plaintiff 
old Church- oY : my 
wardens v. declares, That he being Church-ward- 
the rew en of a Pariſh, and having given an Accompt 
malicious Ati the End of his Near to his Succeſſor and 
dune in de the Pariſhioners, the Defendant falſſx and 
Se malitiouſſy cited him into the Eccleſiaſtical 


2 11 
& 


Court, to render an Accompt; and there, at 
the Defendant's Requeſt, they excommuni- 
cated the Plaintiff for not rendering an Ac- 

compt: Upon Not Guilty pleaded, and Ver- 
dict for the Plaintiff, Saunders moved in Ar- 
reſt of Judgment, becauſe the Sentente was 
given by the Judge, and ſo he and the Court 
were to blame, and not the Defendant. Ray. 

| 418. Gran v. Day. S. C. I. Tones, 132. 
Caſe np. In an Action upon the Caſe, the Plaintiff 
bee c. declared, That the Defendant being an Ap- 
ring the parator under the Biſhop of Exeter, maliciouſ- 
Planrifitor 1, and without Colour or Cauſe of Suſpi- 
cy. cion of Incontinency, of his own proper Ma- 
lice, procured the Plaintiff ex Officio, upon 
Pretence of Fame of Incontinency wich one 
Edith, (whereas there was no ſuch Fame, nor 

juſt Cauſe of Suſpicion) to be cited to the 
Conliſtory-Coure of Exeter, and there to be 

at great Charges and Vexation, until he was 

cleared by Sentence, which was to his great 
Diſcredit, and Cauſe of great Expence and 

Loſſes; for which, Cc. Upon Not Guilty 

' pleaded, and found for the Plaintiff, it was 
moved in Arreſt of Judgment, That in _—_ 

| ale 


„ 
impriſoned until he got himſelf ablolved. DN 
The Defendant pleaded Not Guilty, and 


found againſt him: And it was afterwards 


moved in Arreſt of Judgment, That the De- 
claration was not good; for no Action will 
lie for ſuing a Man in the Spiritual Court, 


tho without Cauſe, no more than for ſuing in 


the Temporal Courts. For Fitz. N. B. is, 
That a Man ſhall not be puniſhed for bringing 
the King's Writs. So Hob. Waterer and Free- 
mans Caſe. And it hath been lately held, 
That no Action will lie for an Indictment of 
Treſpaſs, tho flo; but an Action of the Caſe 
will lie for ſuing in Court-Chriſtian for a 
Temporal Cauſe. 1 1 

| ut 


/ 
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between Party and Party in the EBe- 


OR 


But the Court in this. Cauſe gave Judg- 
ment for the Plaintiff ; for tho? in an Action 
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cleſiaſtical Court; Where (if the Matter 
goes for the Defendant) he ſhall have his 
Coſts, no Action will lie if the Court hath 


]uxiſdiction; yet where chere is a Citation, 
ex Oficio, and that is proſecuted maliciouſly, 


In Caſe v. 
Church- 


' wardensfor 


malicioufly 


proſecuting 


one in the 


Spiritual 


Court, on 


Verdict for 
them, they 
ſhall not 


havrdouble 


Coſts. 


without Ground, the Party ſhall have his Ac- 
tion; for in ſuch Suit he can have no Coſts, 
and ſo in Carlian and Ail''s Caſe adjudged. 
x Cro. 291. And this ſhall be ſo intended after 
the Verdict, or atherwiſethe Defendant ſhould 
have ſhewed ic to be otherwiſe, and juſtified. 
And Rginsford ſaid, Without Cauſe, ſhall be 
underſtood,, without any Libel or legal Pro- 
ceedings againſt him. 1 Fen. 86. Hocking v. 
Mathews. S. C. 1 Lev. 2929. 
Action upon the Caſe againſt them, becauſe 
they being Churchwardens of —— preſent- 
ed the Plaintiff falſo & melitioſe, upon a pre- 
tended Fame of Incontinency. Upon Not 
Guilty it was found for the Defendants, and 
moved, That they might have double Coſts, 
becauſe they were troubled and vexed for 
Matter which did concern their Office. But 
it was reſolved, It was not within the Sta- 
eute ; for it is merely Eccleſiaſtical ; and the 


Statute was never intended, but where they 
ſhall be vexed concerning temporal Matters, 


which they ſhall do by Vertue of their Of- 
fice, and not for Proſecutions concerning 
Matters of Fame. 3 Cro. 285. Kerchevall 
werſus Smith. And S. C. V. Fones, 2850 
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Court, c. The Defendant pleaded Not Guil- 


Cauſe; the ſame Law is for proſecuting a —— 


When a Man complains in a Court, which but Ciule. 


the Plaintiff ſhall not be puniſhed by an 
tion on the Caſe; but if a Man libels in the 


an Action upon the Caſe lies, which is nor 
Law. Wherefore they all agreed againſt the 


he Caſe, the Plaintiff de- No eo 
clared, Whereas the Defendant was Vicar of * . 
Lanham, and the Plaintiff æ Pariſhioner there, Cauſe of 
and the Tithes appertained to the Defendant; thb Set. 
the Plaintiff had paid him his Tithes in the tual Court. 
Preſence of two Witneſſes, the one of thoſe 85 
Wieneſfles being dead, the Defendant had a- 
gain ſued him for theſe Tithes paid unto him, 
well knowing that the Proof of Payment by 
one Witneſs, is not ſufficient-in the Spiritual ' 


ty, and found, That the Plaintiff had paid 

his Tithes, but one of theſe Witneſſes named 
was dead before the Payment, & and found ; 
all the Reſidue, at ſupra, Et fi, & c. And all! I | 
the Court held, That upon this Matter the | /;/ tf. 2 
Action lies not; for the Action lies not for the q 
proſecuting at the Common Law without Nor for 


{ 


| 
1011 
- 


Suit in the Spiritual Court. For Popbam ſaid, Law with | 


hath Power to give him Remedy for the ſame * 


Cauſe, altho his Suit be without Cauſe; you 
c- 


Spiritual Court for a Temporal Matter, there 
peradventure an Action on the Caſe will lie; W 
ſo it is, where a Man brings in the Common _ ii dor 
Bench, Action upon the Caſe lies; whereto ſuingin the 
Gawdy and Fenner agreed, and ſaid, how 8 Ed. >, nie 6 
4. 13. is, That an Action upon the Caſe lies, chat which 
where he ſues one for Tithes who ought to Cn. 
be diſcharged, yet is not like to this Caſe; ſance. 
by the ſame Reaſon, if one hath paid a Debt 5 
upon an Obligation, and is ſued for it again, 


Plaintiff. 


„„, e en dhe Carly — = 
Plaintiff. Sed adjournatur. 1 Cro. 836. Bray v. 
J%%%%C%%*ͤÜ Cn nat 00 
See Litt. Rep. 314. Eaton v. Shermon. Not- 
woichſtanding both which Caſes the Law ſeems 
| | = be now ſettled, that an Action will 
Caſe per Action upon the Caſe; for that the Defen- 
Feme for a dant being Vicar of the Pariſh where they in- 
malicious habited, falſly and maliciouſly in ſucha Court of 
Preſen- the Ordinary, preſented, That they made Hay 
Spiritual upon the Sunday: Whereupon they were cited 
and vexed, &c. after Not Guilty pleaded, and 
Verdict found for the Plaintiff, it was moved 
in Arreſt of Judgment, That the Action lies 
1 | not for Baron and Feme; for their Vexation 
y is ſeveral; at leaſtwiſe the Feme cannot have 
Ig Damages for the Vexation to her Husband. 5 
Secondly, That for this Preſentment in 
Courſe of Law, and alſo in the Spiritual 
Court, this Temporal Action lies not: The 
Court doubted upon theſe Reaſons and Ex- 
* ceptions, whether the Action were maintain- 
able; and therefore is was adjourned. 2 Cro. 
. 55. Weald and his Wife ver. Peaſe. 


5 S T. II 


Of Adbions on the Caſe + allies Accuſations © 
- ef, and P roſecutions or, Criminal Matters. 


 ForAcu- IN an Action upon the Caſe for charging 

E:. N the Plaintiff with Felony, and cauſing a ä 
; _ foreaJu- Conſtable to carry him before a Juſtice of the 
"4 Peace; and accuſing him to the Juſtice in 

theſe Words, He did come to my Doors, and | 

7 ſet @ Piftol to my Breaſt, and demanded Mo- A 


ney of me; and 1, for Safegard of my Life, 
Fe 1” 41 
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ſo Judgment was given for th 


which ſounds to charge to Party with Fe- 
lony againſt the Plaintiff. 7i/den 
other Side, ſaid, That the Words ought to 


be taken together; and ſo they are actionable, 


and ought not to be ſevered; and the Ground 
of the Action is for charging him with Felo- 
ny, and bringing him before the juſtice; if 


ny, the Action will lie, and, we cannot con- 
ceive otherwiſe but that he would have rob- 
bed the Party, and we ought not to divide 


viſis: And you might have pleaded Special- 
ly, or have given the Special Matter in Evi- 
dence. Ferman, Juſtice, differed; but Nicho- 
las and Ask, Juſtices, agreed with Rolle; and 
Plaintiff. 
Niſi, & c. Style 350. Nave and Croſr. 
In an Action for Words; for that the De- 
fendant, falſo & malitioſe crimen feloniæ ei im 

ſuit, and cauſed him to be arreſted for Felony. 
The Defendant pleaded, That the Plaintiff 
aſſaulted him upon the Highway, near High- 
gate, and beat him, whereupon he complain- 
ed to the Conſtable of this Matter, and de- 


ſired the Conſtable to attach him; and he 


2 refuſed, 


a 


5% 


„ on the 


theſe Words ſound to charge him with Felo- 


the Words; for this were to argue 2 male di- 


Caſe quare 
erimen fo · 


lonia im- 
peſuit. 7 # 


Plea con- 
taining the 
Grounds of 
the Accu- 
ſation. 


_ 


reftiled, N e Defordane . 
„That he ibhafped him Wich Felony; which 
Speaking Wadaſtonedd as àfbreſaid, is the Speak- 
Yang. Upon which Plea che Plaintiff demurs ; 


Sand it was er That this“ is no Colour of 


Plea; for: the Defendant does not ſne any 

Cauſe to charge him with 'Pelony ; therefbte 
_ 2thisis no Excuſe or Cauſe-of Juſtification fof 
'theſe: Words: And of this“ Opinion was all 

the Court; 'anÞgave Rule fbr Judgment for 
the Plaintiff ufleſs, &. Aftefwards the De- 
-fendant moved, That the Action lies not for 
«theſe Words or it is, That crimen feloniæ ei 
impoſuit, which is not initlelf Cauſe o — 
And for that he cited a Caſe to be adju aged 

in this Coutr, *Afcb''2/ Car. betwixt King 


e where an Action lon the cafe 15 | 


? brouglit,' becauſe crimen feloniie ei impoſuit and 


ſaid to the Conſtable preſent, 1 charge” you 


to arreſt him'fo- Felony. And aſter Verdi 
for the Plaintiff, it was moved in Arreſt of 
Judgment, T hat cheſe Words were not action- 
able, and adjudged by the Court for the De- 
-fendanc, and ſhewed a Copy of the Record: 
To which it was anſwered, If it were adjudged, 
it was becauſe the Words were not laid to 
ohe of the Plaintiff. And as this Caſe 
is the Aion lies; for it is à malicious Scan- 
dal, when he chargeth him with Felony ; and 
in his own: ſhewing doth” not ſay Wat Fe- 
lony was committed; and Judgment was 
given for the Plaintiff, unleſs, ce. 3 Cro. 32 
| TOs” v. . 3 
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cauſed, her to be brought. before Mr-Gregory, Fa 


it is afterwards, That he adm & bidet 


litieus Accuſation; whereupon it was ad- 


and his Wife v. Hits berbert. 
* | 4455 : : . FEE 


1 „ 
An Action upon the Caſe was brought, for Cale for 

that the Defendant 4x malitia. upon, the Plain- one of fe. 
tiff's Wife crimen freloniæ impoſuit and had looy, and. 


a Jaſtice of the Peace of the Coumy of Ox- appear be. 


en, and falſo G. malitioſe, ſaid, before him 44. fie fn 


tunc & ibidem, That he charged her with Fe- Peace. | 
lony, for ſtealing of an Hog from one Hund. 
by, his Couſin, and required that ſhe might be 
bound over to the Aſſiſes; whereupon ſhe 
was inforced to find Sureties for her Appear-  ' _ 
ance at the Aſſifes. After Verdict upon Not 
Guilty pleaded, and found for the Plaine ff, 5 
and forty Shillings Damages aſſeſſed, Little. 
on, Recorder of London, moved in Arreſt f 
Judgment, That the Actionsplies not: Firſt, exceptions 
Becauſe they do not ſay that the Defendanc pte De- 
falſazimpoſed upon her the Crime of Felony. att, For not 
Seqadly, For that they fo not ſhew the Day fing al. 
and the Place, when and whether he cauſed 4p" No 
her to be brought. Thirdly, Becauſe they Placeofthe 
join Actions for Wiltds, and in Nature of a wh 5 
Conlpiracy together; ſed non allocatur; For before the 
when they ſay, that the Defendant, ex mali = FRY 
tia impoſed crimen felonie, that implies _-falſo ; mel lend 
and when it is ſaid, He cauſed her to be fag, 
brought before a ſuſtice of the Peace ; that is racy ce 
coupled with the other, and ſhall be intend- tber, 

ed the ſame Time and Plate; eſpecially When 


* 


# 


charged her with Felony : And for the other 
Matter, it is not in the Nature of a Conſpi- 


cy, but ravation of the falſe and ma- But an i 
racy, but an Aggravation of the falſe and m — 


judged for the Plaintiffs. 3 Cro. 271. Manning 


* 5 c I. 
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i n for accuſing the Plaintiff of Felony, and 


him to be carried before a Juſtice of 


E Fug to be a Juſtice- 
8 * the Peace; the Defendant ought to juſtify 


that there was 2 Felony done, and that he 


fuſpected the Plaintiff. Fer. 165. Butt v. Fo. 


Fer 5. P. Cro. Eliz. 134. Knight v: Germyn. 
5 


+ 


Caſein the In an Action upon the Caſe in Nature of a 


Nature of Conſpiracy, the Plaintiff declared, That the 


.a- Conſpi-/ 
_ racy for 


Defendants, per Conſpirationem inter eos babitam 
occulins to vex and opprels him, did (prerextu cujuſdam 
tiff of Fe. Warrant from Sir S. Lovell, Recorder of Lon- 


. tony, and oy. wherein the Plaigtiff was charged by 


1 


be ee Aſuby cn the Highway, with intent to rob 


tting * 


im into Oath of one Aſbby, to have Aſſaulted the ſaid 


and murder Him) arreff him, the Plaintiff, 


O 


and carry him before Chamberlain, a Juſtice of 
Peace, who, ex Perſuaſione of Tracy, refufed to 
Bail him, tho' go ail were tendred and 
Chamberlain committed him to the Priſon of 
the Gate bouſe, where ſych and ſuch Sums of 
Money were extorted ffom him, and not ſaid 
in the whole Declaration that it was without 


8 \ : a 8 0 4 3 <4 probable 2 ſe | | 


w 


D Upon Evidence, before Holt Chief Juſtice, 
it appeared, That eight Years ago, Muriell 


being a Gentleman's Servant, and riding one 


N Day abroad, had fallen out with {4ſbby on the 
Road, and being in Drink was ſoundly beat 
by him; notwithſtanding which, Aſhby took 

out immediately a Juſtice's Warrant for Muriel 
ſor an Aſſault and Battery; but nothing 
more was done upon it. Six Years after ſome 
Difference arifing between Muriell, Stracy and 

* Fenkins, here in London, Fenkins goes down 
to Suffolk. and, at the Perſwaſion of Cors- 
. waill, prevails with 4ſbby to come up to * 

f i —_ 7 


% 


n ow on ee ee 
Wo Howto be Richardſon, Chief Juſtice, in an Action 


A As EO ems ts. oa Ee 


* 


Keeper of the Gatehouſe, and others, to take 


And 7a Ace Chamberlain, That he had |, | 
the 1 Whereupon Chamberlain refuſed 


was to blame for his Ignorance; but no Rea- Juſtice. of 


vidence ſhew it to be all one Chat in of Malice; 1 
and if che Declar ration 


that on which the Plaintiff was arreſted; for . 


rant was with Intent, &c. as he believes. But 
no great Heed was had to that Objection: 
But Hole, Chief Juſtice, ſaid, It ſhould XN 


; laved to chem, 


dev, ro. make the Oath 96 KO San. 
gainſt Muriel, which he did before the Re- a ka 
corder, whereupon the Warrant was granted, . W "I ll 
and had a Guinea from Fenkins for his Pains. _ - 
Now a Twelvemonth after, Tracy being him- 
ſelf a Juſtice of Peace, employs the Under: 


up Muriel, and to carry him before F ad 
Chamberlain. and ſend him Word as ſoon as 
they took him, which accordingly was done. 


adviſed; with th Recorder, and other La w- 

yers, about the Offence charged upon Muriel, + 
and that they were of Opinion, It was not Mo: 
bailable ; whereas in Truth he never did ask 


tait and committed him. Tracy follows him 
to Gaol, and directs the Gaoler to uſe. him | | 


ſeverely, id ro iron him. 
Holt, C Chief Juſtice, as to Cb les ne — 


excuſes the 


ſon to find him. Guilty upon this Evidence ; the Peace, 
but for the reſt, the Circumſtanges of the 2 | 


e good, the Ri „ 
dence would maigtain it“? in 
Bot Exceptions. 3 to che Declaration 


1. That it recited, a Warrant variant from 8 | 


— 
— 8 —— 


the Recital was abſolute and poſitive, that the Maul de 


Oath was that che Plainciff hadaſſaylted Aſbby, recited. | ky 
wich Intent to rob and kill him; but the War- , 5 


; ͤ—:ʃ yes Ee Sndne  a 


— — — 2 — 
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n 3 151 it be taken te be a legal Warrant, 


Pretexts | 18 "Hs tion Was, Thee the Decaticicn 
>< nt fippaled e Arreſtrobe Without a legal War- 
when good, Tant ; for it was, "That pretexrs cjuſdem Mar- 
| ran, a agd prerexts was the ſame with Colore, arid 

be taken as if no Warrant had been: 
Vir ik was over: ruled; for there bein 
ill Uſe made of this Warrarit, the it ere 
legal, ſure that were pretextu of a Warrant. 


tor norſiy: there can be no Conſpiracy in taking up ons 
nee OY a legal Warrant; eſpecially, it not being 
Faule. laid, chat the Warrant was taken out wichour 
probable Cauſe. 
Upon this Exception, "Ho, Chief Juſttee | 
| willed chem to withdraw a Jury ; for he belt 
the Rai ill for not alledging to have 
keene withe out probable Cauſe And to this 
the Parties conſented. Mod. C. 169. Muriel! 
S Noe: Tracy, Jenkins,” Chamberlain and Corn 
„ 


ToCaſe | PTR Caſe for chat the Defendant tal FY & loco 


Ware 


men feln Falſo & malitioſe ei crimen feloniæ impoſuit: Mo- 
empeſuit, ved, That it was too general and uncertain; 
2 and per Cur, No ggher A& held neceffary to 
ſufficienr be alledged: But yet Words importiag a 
Evidence. Charge of Felony will nor be Proof of it; 
there muſt be Proof Mſome Act. Judi. — 
Quer, Show. 282. Haynes werſus Rogers. d 
4 65 95 S "aunders ver. Edwards. S. C. 1 12 &. 
389 


. Ee fo. An 1 icin on te Cafe was broth For 


maliciouſſy 


| Citing. that at th2: general Gao Delivery for the 
the Plain- County o Warwick, held at Warwick, 6 Aug. 8. 


tiff for en- 


deavou ing Tac. before Sir Peter Warberton, one of the Ju- 


jo a ices of he Common: Bench, and Sir The- 


Fe which t. Ferrer. another ofthe" Jaſtices of the 


be urg ac- Lemmon Bench, Fe of the Peace, vec- 
peed . | 208 


; FP” "6 
„ A 


* 


Fd 


a | 5 & yn 3 2 thts has 5 te EPs 3 — 


Fein Religion, againſt the Force of the f | 


| ven upon an nibil dicit : And, 


| nd of Oy er and Terminer, à Were in Truch nh args 
7 of. - 


Indicment was taken, the Court held, That ve oſt * 
That he conceived that 
ern 


yer Treaſon, and ought not ro conceal it for Pn b 


9 1 805 to 1 ee 3 5 5 70 reaſon is ſecre 
anchliech in the * of a Man, and erer 
Wk 1 24 one 9 5 


ot 4 Fr Flom, e ＋ Texmina and. lf” g a4 q vo. 0 


the Defendanr. falſs. & malitioſe. fine 
1 Ts vhs G legitima. cauſa 85 the Plaintiff 008 
5 be indicted; that he voluntarie felonice & pra- ws 
ditorie endeavoured and practiſed to perſwade 
355 wichdcaw the Defendant, being à Subject = 
the King's, from his 8 unto the | ll 


tatute, fc, and. impriſoned, and detained 
him yntil at the. ſame Gaol-Delivery, before | 
the ſaid Juſtices he was debito modo & ſtcun- . 
dum legem, Ofc, acquictatus; and Judgment g- 
Writ of Inqui- 

(51. Damages | 
were found and returned: And it was now 0 
moved in Arreſt: of Judgment, That the De- e 
claration was not good ; becauſe thac it is of | 
an Indictment at a Gaol- Delivery, before, 
Cc. and he doth not ſhew that they were Ju- 
ſtices ad Gaolam deliberand. Afignati. And al- 
tho it be ſhewn they eee of P eace, 


ry of Damages being award 


ſtiges 85 Aſſize, ad Gaolam deliberan ef 
ecauſe ic was not ſhewn that they were. i. los er wk 
75 4d Gaolam deliberand. in whoſe. Right the ing they 
the Declaration Was nor pool. But Coke ſaid, In Ion dee» 

r another Cauſe the 

Action lay not; for no Confpiracy or Aion No Con- 
upon ſhe Caſe in Nature of a Conſpiracy, li- (piracy of + 
for the procuring one to be indicted of he Cats 
Treaſon ; for eyefy Man is bound to diſco- bern for 
the leaſt Time, becauſe it 19 5 1 50 the Sate indiQled of | 


of the Commonwe alch, which every one e 


* 2 N 3 — 3 
. 9 
3 : 

3 


dne is bound to diſcloſe ſuch Matters as tend 
Ae And it being dangerous for any | 

Man to conceal any Thing which may tend 

to Treaſon ; therefore the procuring one to 


- be indicted concerning it, is no Cauſe of 
Conſpiracy ; for altho' an Action of the Caſe 
has been maintained, for [procuring one tobe 
indicted of Felony; yet ſuch an Action was 
never brought, for procuring one to be in- 
; _ dicted of Treaſon: Wherefore: they would 
well adviſe whether ſuch an Action did lie; 
whereupon the judgment was ſtaid, u 
e. And no Judgment ever was given. 2 Cre, 
38777, Lovelt wer. Fawkner, F. C. i» Rall. Rep. 
75069. S. C. 2 Bulf. 207. Yet Duzre why 
- ſhould this Action not lie, if the Malice were 
apparent? For an Indictment and Writ of 
ire ſeem to lie in ſuch Caſe. See 24 
Ed. 3. 349. 2 Inft. $62. 3 Inf. 143. 27 Af. 
: \_ — rg A Man may well encourage. one that was 
Fes one to robbed, to cauſe the Felon to be indicted, 
un Action. andgecompany him to the Aſſiſes; and this 
 _ -. -- ſhall be lawful for to do, without incurring 
the Danger of an Action upon the Caſe upog 
#1 + ., +» . Confpiracy; but if he knew that he was not 
1 frobbeds, then he is in Danger 9 the Action 
upon the Caſe. 1 Brownl. 9, Stone u. Bates. 


A4 Man had Goods taken from him; which 
ttakiag he ſuppoſed to be Felony, but it is got, 


Nr 


445 9 
and he complains to a Juſtige of Peace of that, 
V ho commits theDefendant,and binds the other 
c to proſecute :' And he accordingly preferred 
__  aBillamthe Seſſions, and the other is acquitted; 
5 d the Opinion of Hutten in this Caſe was, 
That this is not puniſhable by an Action up: 


* 


pe che Gale in the Proſecutor ; for _ _ 5 


* 
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g never be mentioned without apparene Ma- 
- | lice in the Profecuror, in. 73 An, 
A and Allen. See Med. C. 25. % 
| An Action upon the Caſe was e 
| gainſt one for cauſing the Plaintiff to be in- f deln, 
I dicted of Rebellion and Felony ; the Defen- and Rebel. 
| | *dant moves in Arreſt of Judgment, and ſhews, ion. 
; That the Declaration was incertain ; for it 
| ſets forth an Indictment in quo crimen Rebelli- BED 
| onis ei impoſuit & felonii, which Words were Seche 
ſeo incertain, ar it appears not What the claration. 
Z Plaintiff was charged with in the Indictment ; | 
. and fo there could never have been any Judg: 
ment given -againſt. Maynard, on the ether . WE 
| Side, laid, It was well expreſſed, and could 3 
| not well be otherwiſe expreſſed than it is B. 
ö con, Juſtice, There may be Rebellion which gn 
1 is not Capital; as Rebellion in Chancery, +. * 
; But Rolle differed in Opinion, and ſaid, The  *©* 

' Intent of the Words ſpoken is to be confidered: - 
The Rule was to bring Books to the Judges. 


An Action on the Caſe, in Nature of a Cad lies 
3 1 the Defendant falſly for mall. = 
and maliciouſly, apud Weſt-Allingte harged c . 
him with Felony ma there cauſed Mm to be wel. 


* 


1d = m tõ be to be in- 
brought before Mer. Gilbert, a Juſtice of the deres. 
Peace, and procured him to bind the Plain- | 
tiff for his Appearance. at the general Gaol- 
Delivery in the County of Devon; that the 
_ Defendant there exhibired a Bill of Indictment, 
Which was found to be minime vera, wheteby | 
| he was much damnified, and put co great 
5 Expences. The Defendant pleads, That h | 
1 had divers Sheep ſtolen, and miſſed divers s iſ 
. thers, which were found in che Plaintiff!k l. 
I Poſſeſfion, going with twelve Sheep which *® 
EE en, eie, 


, rid AIDS Ae Oo End 2 
5 * 2 * * 


= F- ov 


e wy 55 


* 
: 
- 
3 * 
— < 
. * 


» 


c 
b e 


8 0 — 7 80 "7 
. TE * 2 * N 
: c x * 4 2 , * 1 p 7 3 
v - a. : C "Ys 
p : F Y - 
- 4 f % . 1 * 4 
5 = 4 . 4 _ , 7 * R 
2 f ) ;4 .P 8... L > 8. FJ 5 er 2 N 
# 4 = * ? 42 1 2 1 r ; 5 
G 9"; ) g ö 79 4% 1 * = 1 
* * 


4 


* 5 Va 
> 4 


= were ſtolen, whereupon hecomplained there- 
=. of co the ſaid Mr. Gilbert, who examined 
= Hitn, and finding him variant in his Examina- 
tion, bound him to appear at the General 
Gad. Delivery, and the Defendant to give 
_ = Evidence. Whereupon he at Exeter, at the 
=. - Gaol-Delivery, exhibired his Bill, Which is 
= the ſame Conſpiracy. The Plaintiff faith, De 
Son Tort Demeſne ſans tiel Cauſe, and Tue there- 
upon; and found for the Plaintiff And it 
was movedin Arreſt of Judgment, Firft, That 
is no Conſpiracy, being but by way of Com- 
plaint co a Juſtice of Peace. Secondly, That 
the Venire Facias is awarded of Weft-Allington, 
* where it ought to have been alſo of Extent; 
0 for all the Cauſe is in the Iſſue: Sed non allo- 
1 | catur; for the Plaintiff having laid it to be falſe 
1 and malitious, and the Jury having found 
r it to be ſans tiel Cauſe, it appears to be without 
. any Ground ; and therefore he is puniſhable. 
| To the ſecond, That the Venue is well award- 
8 ed; for there only was the Offence, which 
=. is only in Iſſue; wherefore the Trial was 
| 


| good; and it was adjudged for the Plaintiff, 
1 2 Cro. Tha. Dopgpattew. Lawry. i. 
—.— Jpoß Verdict given for the Plaintiff in 
indidment an Action upon the Cafe, brought for pre- 
2 Felony. ferring a Bill of Indictment of Felony againſt 
xct ptions ,-, . „„ is 626 „ 
to the De- him; it was moved in Arreſt of Judgment, 
3 that it was not laid in the Declaration to be 
ing falſe. done falfly, but that the Attorney of the Plain- 4 
riff, hath, interlined the Word Falſh in the 
ih : "Poſten. Secondly, It is not ſaid that the In- 
= * - | .dictment preferred, was delivered to the - 
+8 Grand Jury, bur ro the Court. Rolle, Chief 
+” Juſtice, It is ſaid to be preferred malitiouſſy, 
and it cannot be malitiouſſy, except it be alſo 


2 Cyo. 192. 
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| cedent. And a Hill of Indictment is to be de- 
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| Folly + a and here is EP Mo. in FP, g — E 


Deginning of the Record, and it is not ner 
ceſſary to ſay ſo thro the whole Record; for 
the Words ſubſequent are coupled to the pre- 


livered to the Court, and the Grand Jury to 
1 it from thence. Syle 274.  Ritchman's s 
ale, l 
On Error of a Judgment i in an Agion upon Caſt in the 
the Caſe, in Nature of a Conſpiracy ; for cau- Nenne of 


ſing them to be. indicted. of Felony falſſy and «on 3 | 


malitiouſly, and to be detained in Priſon, Quo- ron and 
»{que, they were acquitted, ad damnum ipſorum , *-me, tor 
Se. Upon Not Guilty pleaded, and erdict them both 


found 5 the Plaintiff, judgment being given _ 


for them. the Error ali igned was, Becaule it . 


was ad Dampnum ipſorum; for a Feme cannot 
join with her Husband for Damages; for it is 
a ſeveral Damages to either of them And of 
that Opinion was Berkeley upon the firſt Mo- 
tion; for it is à ſeveral Wrong to either of 
them; ; and a Feme may not join for a Tort — 
done unto her Husband. Croke held to the join. 


contrary, Becauſe it is grounded upon one + 


ingire Record, by which they were both 


prejudiced, and they may join if they .* 
will: de, Husband only may have the _ 
Action it, that he was damnified; q 
vwhereupon it was adjourned. ceteris alſentibas. _— 
3 Cro. 753. ' Dalby Verſus Dorthall and his Mm 


Wife. 
On a Writ of n the Error aſſigned Caſe ia 
„Was, Whereas an Action upon the Cale was fag —_— 
onghe in the Nature of a Conſpirac &y That r — 
the Defendant falſo & 48 impoſe q - 
him crimen talis feloniæ, and cauſed him to be beige , 


. arreſted thereupon, and bound over Aae of wh 


he was ac: 


| 6 
1 Te 


. 


upon r ing me 1 


* 


eser 


Aﬀizes Find erhibited a Bill of Ind amen 
againff thim of that Felony, and cauſed him 
to be indicted and detained in Priſon, until 


| ; nue was legitimo modo acquietatus; and he doth 1 7 
WAY Ste not ſay (Ide) which is a principal Words and 


the principal Cauſe of Damages. And it 


* 5 J 4 2 ay” was 21 id, That betwixt Styles and Pricket for. 


No Action 
325 Plaintiff is and was of Name and Fame, 


Peace of Edmonton, in the- County 
6 ſex, ad communem difturbationem & inquietationem 
ominum in habitamtium ibidem ; to which Indict- 
ment the Plaintiff, die Jovi po#t oftab. Hill. i Fac. 
did plead. Not Gailey; where Iſſue, Cc n, 


this Point, Judgment was reverſed; and that 


in this Term, for this Default in the like.Ac- 


tion, betwixe the ſame Parties, Judgment 
was given, Quod querens nibil caperet per lreue; 
and this Naa nr here in Queſtion paſſed | 


ſub ſilentio. And the TO. was of the fame 


Opinion here. Sed  adjournater : But after- 
wards all 187 Judg dges wel it good; and it was 


obſerved, that in the Old Book of: Entries, fol. 


123. the Word Inde is omitted. 3 Cro. 286. & 


419. Hitchman verſes Porter. F. C. M. Jones 


367. < 
In an Adion upon the Gals oh: that the 


and yet the Defendant's maliciouſly intending 


to cauſe the Plaintiff — — reputed a Common 


Barretor, the 25th of Nowember, the 14 Fac. 
did ſalſly and malitiouſiy procure the Plaintiff 
to be indicted in this Court, that he was a 
Common Barretor and a Diſturbes of the 

Middle- 


the now Plaintiff was acquitted by Verdict, 


and Judgment to 9 of 500 l. G a 


The Defendant pleaded, That at the Time 


* the Indictment, __ and William Smith were 


impanelled i in the . for the ſaid — 


r Oy oft 39 07 i NET NE} 
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95 


- Paliclous Ppofecutions, 


1 a in this Court were ſworn to — . 268118 
upon their Oachs, of all Felonies;: e 45 9 
and Miſdemeanom, done within the faid Bos . 
- County ; and ſo being ſworn, having Evi- AX „ 
„ depce, upon Oath of good and loyal Mn, 
given to the ſaid Defendant, and the reſt of = | 
his Fellow ſurots, the ſaid - Defendant, and _ | 
che other Jurors, there, and then upon their 
Oaths, on the Indiment mentioned in the P 
Dec aration, did indict che Plaintiff for the * 
ſaid Offence: mentioned in the ſaid Declara- 
tion, as they might very well do, And in i! 
this Caſe the Court gave * for the 1 
Doefendant; becauſe firſt, no Action lies a= | », Ml 


gainſt a Jucyman: - Secondly, The Indictgment 
being vicious, no —— can le. Briag. W. N 1 7 15 Mit 
Agar v. Mid. . 4 i 
. In an 40 on the Caſe: ins: Nature: 8 MF 
| Fed the Plaintiff declared, Whereas 8 | Fi 
I Defendant, with F. S. falſo G malitioſe con- for aue 1 1 
ä ſpired to procure him to be indicted of ſuch α "i 
5 : 2 ot orig ; that the Defendant falſo C. mali- x 9 — ies 
1 -zioſex Tuch a Day procured him to be indict- 815 
| 2 £whereby. he was much vexed, Sc. After 1 
uk Ver dict, in Arreſt of J udgment Littleton mo- pw A 
+ | „That this Action lies not, becauſe he 
k 455 ns ſue the other as We Nees the 1 _ 
dant; for acy ought to again two; —_— 
ſed non ene, For an Action upon the Caſe * | 
| | may well be againſt one of them; wWhereupnk 
it was adjudged for the Plaimiff 3 Cro. 239. 2 Fe ; E | 
A Ali wv. Mills. 1 4 
In Caſe for Words, for calling: kim Thief, Caſe r il 
and ſor procuring him to be n im- ke and ||| 
Þ& riſoned for Felony until he was acquirted. him orig” 1 
pom Not Guilty pleaded, and found for the 9 1 
2 * ten * Damages, (ſo * * A | 
. er 
1 | 
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Damages) That he ſhauld! have but ten Shil- 


lings for Coſts; but the Court conceived, 
foraſmuch as this vas not an Action ſor Words 


only, but alſo an Actioũ on the Caſe in Na- 
ture of a Conſpitacy, and the Defendant is 


found Guilty of both, he ſhall have Judgment 


for his ordinary Coſts; and that it is qut of 
the Statute: © 3 Cro. 163. Topſall v. Eduard. 


|; Cifeinth®e An Action on the Caſe was brought, in Na- 


Conlpnz. ture of a Conſpiracy; for that he falſo c me- 


naqy, tor litioſe, procured him to be indictad of the Ra- 


ocuri i | e Wet | 
| FP ePlaingff viſhment of one Mary Wirral, and to be de- 


td to be in- 


5 tained in Priſon for that Cauſe, until he was 
guard of acquitted, to his Damages, c. The Defen- 


, of 
Aich he 


Peace in the ſame County, who | convened 
the Plaintiff before him, and examined him. 


And upon his Examination, and Teſtimony 
of others, bound the Plaintiff to appear at the 


next Gaol- Delivery; and bund the Nefen- 
dant to prefer his Bill of Indictment. Where - 


thereupon the Plaintiff was committed and 


„ of the Indictment and Acquittal 

where. | 

upon the Plaintiff demurred; and after Aigu- 
ment at the Bar, it 


b. the Statute of 21 Fac. ab. 16. Whieh 4 

. appoints, chat in Actions for Words, where 

J. i. cb. 16. the Damages are aſſeſſed under forty Shil- 
AUngs, that he ſhall have more Rogen 


I dant pleads, That the ſaid Mary #irrall, being 
dec. his Daughter, complained unto him that ſne 
e was raviſhed by the Plaintiff: Whereupon he 


- *Cauſes of ed it to Sir 7 i Juſti the 
arr hg ſnewed it to Sir Thomas Tbynn, Juſtice of the 


upon thesPlaintiff appearing; he preferred his 
=, Bill of Indictment, which was fonnd; and 


arraigned, and acquitted, which is theſame 
f the Action was brought; and where- 


was reſolved that the Plea 
3 | was 
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was good; Fit, Ac Was agreed pe? Catan dan TR Held 
That the Declaration to procure one to be goo 


ſpiracy lies where tue Sonfpiré aldy 10 indiet u.. be 


one, ſo an Action lies, Where one, ſole, 7 alſo ration is 


. malitioſe procures another to be ,intifted. gaod, gud 
Secondly; Alcho it was alledged, Thar 'the „ell lies. 
Plea was not good, becauſe it is not averred, 

that Felony Was comitted; and without a E. ene 
Fact, 2 auſe of Arreſt; 28 8 to the Plea 
Ed. 4. 3. f H. 4. 25- 4 fulto fortjore it is no bor not 2. 


Suſpicion is "mh 
verring the 


Cauſe, without an Act done, to indift' one; Gil was 


for he was too credulous to cauſe ons fe, be n. iwer 
dicted upon Complaint of ſo ſmall a Girl: 


all the other Juſtices held, That inaſmuch as fatal. 
the Father did it upon his Daughter's Com- 
plaint; to whom by Nature he is compaſſio- 

nate; altho it had not been Cauſe of Arreſt 

for Suſpition of Felony (no Felony being com- 8 
mitted) yet it is a good Excuſe of his Cauſe cher judges 


2 


/ 


who binding over the one to appear, and 
the other to prefer Indictment, it is good 
Cauſe to excuſe him from the malitious pro- 
curing of the Indictmeft; which is the Ground 
of this Action: And all this Manner bejns 
confeſſed by Demurret, the Court THall cake 

it for a good Cauſe of Excuſe, But if it had 
been àlledged that there was not any Rayiſh- 
ment, and that the Defendant knew 1, much 
it might peradventure have been otherwiſe: + + 
Wherefore'it was adjudged for the'Defenidane. 
2 Cro. 193. Coxe v. Wirrall, S. C. N. 103. „ ö 
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And Cote, juſtice, was of chat Opinion; Vet delle“ 
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lu the be. A Man brought an Action upoa the Caſe 


claration : 


the Plain- 
tiff muſt 
the Jad 
the Indi — 1 . : » 22 i | 
ment is de- tiff did not ſhew in his Declaration that he 


on the 


againſt another, becauſe. he cauſed him to be 
indicted and arraigned, &. to his Damage, 
Cc. and it wes for a Robbery; and the Plain- 


was legitimo modo acquiet as 


* 4 3 F — l 
- 2 « 
* EE. 
, 0 SR « 
* 2 2 


- the Defendant by 


way of Bar, ſaid that he was not acquitted modo 
e forms, as the Plaintiff had ſaid; and in truth, 

he does not ſay he was acquitted. Coke, If 
the Declaration be Mfufficient, and wanteth 
Subſtance, then there is no Cauſe of Action. 

Clench, Juſtice, A Man ſhall not have an Ac- 

tion without Cauſe ; and if he were convict- 

ed, then there is no Cauſe of Action, and he 

| hath not ſhewed whether he were convicted 


Difference between an Action on the Caſe, 
and a Conſpiracy in ſuch Caſe, but only 
this, That a Conſpiracy ought to be by two, 
at the leaſt, and an Action upon the Caſe 
may lie againſt one; and he ſaid, That in 


modo acquietat us. See 11 H. J. 25. An Action 
of Confoiracy founded upon the Statute of 8 
H. 6. ch. 10. whete it is grounded upon a 
Writ of Treſpaſs brought by one only; but 
ſuch a, Conſpiracy which is grounded upon 
an Indictment of Felony, mult be againſt two 


bac +, art 


1 at the leaſt; for the ſame is an Acton found- 


ed upon the Common Law. God. 76. Shot- 
53: Ü ĩͤ acl: 


Cate for A Writ of Error was brought on a Judg- 
ot Felony ment in the King's Bench, in an Action up- 


quittel Whereas he was Bonus honeſtus, &rc. That the 


Defendant falſo & malitioſe procured him, at 
ſuch. a Seffions of the Peace, before foch 
he | Juſtices 


or acquitted; and he ſaid, that there were no 


5 he ought to ſhew that he wWas legitimo 


aſter Ac- on the Caſe ; where the Plaintiff declared, 


if 


Defendant in a Recognizance to proſecute a- 
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Juſtices of the Peace to be indicted of Felon , | 


for ſtealing a Piece of Timber from the Plan 
tiff. Et ea occaſione capi, & apud Norwich to be 5 
imptiſoned, until coram F. B. & A. S. Tufticia '  _ || 
nis pacis & ad audiendum, Oc. legitime at quiet. 
tus fuit ad damnum, c. The Defendant pleads pie H, ||! 
he was poſſeſſed of a Piece of Timber, which ar wine ||| 
was feloniouſly ſtolen from him by Perſons e | 
unknown, which was found in the Plaintiff 's ſpe che 2, 
Poſſeſſion; whereof he complained to Serjeant. F” 
Houghton, boing.'s Juſtice of Peace; who exa- = 
mining the Plaintiff, and finding Cauſe of - IH 


Suſpicion in him, that he had ftol'n it, com- 
mitted the Plaintiff to Priſon, and bound the 


gainſt the Plaintiff ; for which Cauſes he ex 
hibited a Bill of Indictment thereof, and che 
PlaintHF was indicted; which is the ſame Con- 


- 
. 5 


ſpiracy. The Plaintiff replies, de injaris ſus renee 


propria abſque tali cauſa; and Iſſue joined there- on, 4% in 
ah hs .and found 2 the Plaintiff, and Judg- Jeb [ 
ment accordingly: - The Error afligned..was, _ 
Becauſe the Plea in Bar is ill, and no Bar to 
the Action; and ſo the Iſſue joined is not ma. 
terial; and then the Judgment thereupon is 
erroneous: Sed non allocatur; for the Plea in 
Bar is good; for it is a good Juftificagion of 
his Dealing, if it were true; as 8 H. 4. 6. and 

1 Eliz,. betwixt Knigh: and Jerome in the 

ing's Bench, it was held, That ſuch a Juſti- | 
fication. was good. Another Error which was ehe e. 
affigned, ore tenus, was, That the Declaration glarajan 
was not good, becauſe it is that he was Iegiti- n norkaye | 
me acquietatus.; and doth not ſay, Inde de Fu- nlite. 
lonia predifta; ſo chat it does not appear where- 
of he was acquitted; and Conſpiracy lies not, 
anleß he ſhe ws that he * lawfully —_— 

5 2 


$i, 3 — 4 
— — - 
- 


So it ought it ought to be in Conſpiracy, as all the Court 


Vit of agreed: But this Action being but an Action 
Danſpira- upon the Caſe, and for that he falſo & mali- 


in che Na- Action on tlie Caſe in Nature of | a; Con- 


Jon. of ler; of Felony for ftealing a Cloak, and o- 


Aant had to Bis PRI. | 54; ap 
Kue th for the- Examination. thereof, complained tc 
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of the Felony. aforeſaid, : And therefore Fx. 
N. B. 114. and the Precedents in the Books 
of Entries, are, Quod legitimo modo inde acquie- 
tatus exiſtet ; ſed non allocatur; for true it is;; fo 


Otherwiſe. Hoſe procured him to be indicted, and cauſed 
in anAQtien his Name to be called in Queſtion, and pro- 
75 ” cured him to be impriſoned; and ſor that he 
had done it falſo & malitiiſe; for this Cauſe 
the Action was brought; and Tanfeld ſaid: he 

well knew this Difference to be ſo agreed in 

the Caſe of Knight and Ferome in this Court, 

after long Debate and Adviſement: Where- 

fore the Judgment was affirmed; 2 Cro. 130. 1 
Marbam v. Peſcod. S. C. Noy 116. 


ken moTy 2. Qt Quiet Yn. 


— 


ane, of ſpiracy was brought; for that the Defendant 
for 1 alſo G malitioſe procur ed him to be indicted at 
ous Indit- the Seſſions of Peace in the County of Midale- 


which he ther Goods, &c. and to be impriſoned, until he 
was 4 were acquitted, . The Defendant pleaded 
That he was poſſeſfed of the Goods mention 
ed in the Indictment; and that they were 
frolen from him by Perſons. unknown, out of 

his Houſe: in Z5gh-Holborn, in the County of 
Plea, ſet- Middleſem, whereupon he made Search for them 
dus forth, and found them in che Plaintiff's. Houſe, and 
the 'Defen- demanded of him how he came by them; he 


c 


Plaintiff. F. S. Recorder of London, and Juſtice. ol 
Peace in London and Middkſex, and obtained 
his Warrant to bring the Plaintiff before hir 

to be examined concerning thoſe Goods, b 

Virtue whereof he was brought before him 

1 Y 5 An 
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and examined, &c. and becauſe he give va- 
nous and uncertain Anſwers, the ſaid 7. S. 
greatly ſuſpected him of the ſaid Felony. 
Whereupon he bound the Plaintiff in'a.Recog- 
nizance of 401. to appear at the next Gaol- 
Delivery of. Newgate, and bound the Defen- 
dafit-in a Recognizance of 40 J. to proſecute 
and give Evidence againſt the Plainciff con- 
cerning the ſaid Felony : Whereupon he at 
the next Seffions for the County of Middleſex, 
preferred the ſaid Bill of Indictment; prot 


in the Declaration, &c. and delivered to the 


Jury upon his Oath all the ſaid Circumſtan- 
ces; 1 they found the Bill, for which 
che Plaintiff, at che next Gaol-Delivery of 
Newgate, was committed to Priſon, prout. &c. 

in the Declaration, and there acquitted, no 
Evidence being given againſt him, ue ſunt 
eatem Indictament. procuration. & in priſona detens 

tio, unde ſe queritur, & hoc, Cc. And hereupon © 
the Plaintiff demurred. And now this Term Demutrer 
it was argued by Bacon, for the Plaintiff, That e les. 
this Plea is not good; becaule it is not alledged 

that the Plaintiff ſtole them; nor doth he 

ſhew any ſufficient Cauſe of Suſpicion, as 
Common Fame; or that he was taken with the 


Manner, or the like; and altho' he gave Evi- 


dence upon his Oath, that ſhall nor excuſe Exception pic 
him. It is alſo alledged in the Declaration, wan of a 


That he falſo 2 malitioſe exhibited the Bill, Traverſe, 


which he — to have traverſed: But all 
the Court refolved, a0 Joc 
and need not any Traverſe; for when he 


olved, That the Plea was good, 


ſhews that the Goods were ftolen, andfound |. nee 
iti the Houſe of the Plaintiff, and he would good. 
not ſhew by what lawful Means he came by 
them, that made a goon Cauſe of TIT 


— 


and when he was examined thereof before a 
Juſtice of the Peace; and gave various and 
uncerrain Anſwers, that aggravated the Suſpi- 
cion, and was juſt Cauſe of binding him over 
to the Seſſions. And when the Party is bound 
by Recognizance to give Evidence, and he 
exhibits his Bill, and gives Evidence, that is 

a good Cauſe of Juſtification ; for otherwiſe 

every one who exhibits a Bill of Indictment, 

and gives Evidence againſt a. Priſoner, ſhall 

be drawn in Queſtion for a Conſpiracy: 

That the Allegation in the Declaration, that 

| he falſo & malitioſe procured him tobe indicted 
Alec is not traverſable, when he alledges the Spe- 
walizioſe cial Matter of procuring the Indictment, which 
in te D*- the Plaintiff hath confeſſed by his Demurrer, 
is not tra- which, if it were falſe, the Plaintiff might 
verſable. well have traverſed it. Wherefore, without 
further Argument, it was adjudged for the 
Defendant. Vide 27 Af. 12. 8 H. 4. 6. Fitzh. 
Conſpiracy, 7. 27 H. 8. 2. and Paiy's Cale, 

ante Hill. 44 Blac. 7. 1 Cro. 900. Chambers 
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ver. Taylor. 7 1 555 

Cafefor In a Writ of Error upon a Judgment in an 
Indictment Action upon the Caſe, two Errors were aſ- 
of Felony, ſigned. Firſt Error, For that in the ſaid Ac- 
thePlain-iff tion the then Plaintiff declared, That whereas 
ccd, Jan he was of good Name and Fame, the now 
x Defendant intending to detract from his Name 
and Fame, and oo his Life in Jeopardy, 'did 

. maliciouſly cauſe a Bill of Indictment of Fe- 


lony to be written, and the ſame being ſo 
written, at ſuch a Seſſions of the Peace, at 
Newgate, exhibited the ſame to the Grand Ju- 
ry. Et falſo depoſuit omnia in ea contenta fore vera. 
Whereupon he was indicted of the ſame Fe- 
lony, and after arraigned, and found not 
1 3 1 Guilty, 


* 
N 
* 


89 


Guilty, and thereupon brought the Adlon; 5 


and upon not Guilty pleaded found for him; 


for which he had Judgment to recover ſeventy 


two Pounds for Damages and Coſts, ub; revera 
pon this Matter ſhewn no Action does lie. 


2. Error, That the Exigent upon the Judg- 


ment ſuppoſeth only ſeventy two Pounds was 
for the Recovery, and not more. As to the 


firſt Matter the Court was in Doubt. But 


mo ſaid, That this Indictment being written 
an 


preferred malitiouſly, is not Reaſon, but 


an Action ſhould lie to punifh it. And if two 
conſpire maliciouſly to exhibit an Indictment, 


and the Party be acquitted, he ſhall have a 


Conſpiracy; ſo when one doth it, this Ac- 


tion upon the Caſelieth. 


But Shute and Gawdy, contra, That the Ac- 


tion doth not lie: for then every Felon that is 


acquitted will ſue an Action againſt the Par- 
ty; but for the ſecond Error, they held clear- 
1 it was well aſſigned; for that then was no 
ſuc 


ich Judgment for Seventy ; and tho' it was 
the Default of the Clerk, yet it cannot be 


amended to make the Outlawry good. And 


it being moved at another Day, the Opini- 


on of all the Court Was, That the Action lieth 
not when the Indictment is preferred by the 

Party grieved, and he purſueth ic accordi 
to the Law; and the Statute of 7Feft. c. 2, whic 
does gives Damages where the Party is ac- 
quitted, doth prove this; and this Caſe re- 


maineth at Common Law. Jide 27 H. 8. 27 
AF." 12: and 7 H. 6. 14. And the Plaintiff 


Giiman. S. C. 1 Leon. 107. 9 Coke 55. The 


. 8 R l 9 Eyery 


No ARiop 
ler 


had Judgment. 1 Cra 70. & 134. Knight v. 


296 Mons the Cole W 
har Con- Eyery Conſpiracy which the Law will pu- 
2 niſh, 7 ls reduced to act, muſt boſs 
able by theſe four Qualities. . There muſt be ſome 
Fa". AR done towards the Execution thereof; and 

Promiſes or Agreements are ſufficient. - 2. + 
muſt be malitious, and out of Revenge. 3. It 
muſt be againſt an innocent Perſon. 4. It 
muſt be out of a Court, and voluntary. 9 


* ” 


Cate ties Coke 55. The Poulterer's Caſe. 1 57 

formalici- Error was brought of a Judgment in an Ac. 

* tion upon the Caſe ; for that the Plaintiff fal 

which the ſo & malitioſe pap er br ink him crimen felonie, 

deu lan ſuppoſing he had robbed him &. falſo & mali- 

Amar. tioſe exhibited againſt him a Bill of Indict- 

ment, ſuppoſing that ſuch a Day and Year 

he robbed him; and exhibited it to the Grand 

Jury, in the County of Nottengbam, and af. 

firmed the Matter in this Bill to be true; bi 

revera it was falſe, and that the Jury found 

an Ignoramus thereupon, whereby he was for- 

ced to great Coſts and Charges, for the De- 

fence of his good Name and Fame. The Da- 

fendant juſtifies ; and Judgment for the Plgin- 

tiff in the King's Bench, without Exception. 

And a Writ of Error was brought, and af- 

ſigned for Error, That this exhibiting a Bill 

of Indictment is no Cauſe of Action. But 

all the Juſtices of the Common Bench, and 

Barons of the Exchequer, agreed, That the 

Action lies; for altho' the exhibiting a-Bill 

upon true and juſt Preſutnptions, be excuſable, 

and no Action lies; yet when it is alledged, 

That he falſe & malitioſe, without any ſuel 

Cauſe, had accuſed bim of Feſony; ';and 

' exhibiting this Bill falſ & malitigſe, that is 

a great Cauſe of Slander and Diſgracm add 
juſt Ground of Action for the Plaintiff: And 

the Defendant having made his — 

and 


+ 


. 


— 


and all his Cauſes of Juſtification faund to be 


7 * # | 
TY , 


<q. 
(1) ; = 


u- | | | 
falſe, it is good Reaſon the Action ſhould » 


lie; where the Judgment was affirmed. 


2 Cxo. 49 ays ver. Parter. Set Winch 29, 0 5 i 
54. Wright v. Bludkwell, Debated whether * 
an Action would lie in ſuch a Caſe. va 
A Man brought an Action of che Caſe a- Caſe for Ii 
gainſt one for cauſing him to be indicted for mad 9 
ſealing of a Mare, and had a Verdict againſt one of fe. 


the Defendant. It was moved in Arreſt of eng on an | 
Judgment, That upon preferring of the Bill jg 
to the Grand Jaty, they found an Ignoramus; | 
and ſo there is a Repugnance in the -Declara- . 
tion, which ſets forth that the Plaintiff cauſed © 

him to be indicted; and yet ſays, That an 
Ionoramus was found; fo that upon the Mat. 
ter it was found no Indictment. ide, on Reprentn- | 
— os Wd, The Declaration is wal e 
enough; and there is no Repugnancy ; for on. | 
the Words ſhall be taken ee d the | 
| Common Conſtruction. Hale, There is an- 
= other Exception, vis. That all che Proceed- 
n- || - ings mentioned in the Declaration are ex- 
n. || preſſed to be before the Judges, as Commil- 
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{- fioners for the Gaol-Delivery, and not as Com- | 
ill miſſioners of Oper and Tirminer. Rolle, Chief fad bens | 
ut Juſtice, We will intend that the Indictment che jultices | 
1d was before them as Juſtices of Qyer and Ter- ich RS. 
he er; and in Truth it is not material before 
ul what Authority he was indicated; and in this ” 
e, Caſe the Trouble the Party is put unto WF | 
d, Reaſon of this Indictment, is the Cauſe of his | 
zh bringing this Action, and not his Trial upon 
id i; arid: therefore the Authority is not mate- 
is zial z nor is it material, wherher the Indict- 
zd meat be good or not; and the Words here are 
d o be conſttued nnr W 
6; 1 MO Oye « ah [n- 


d | 27H 


% den on the Caſe fo 
Ilnntendment. viz. That he was indicted the 
the Indictment was not found, but an Ignora- 
ut; and ſo by Conſequence in Jay it is no 
Indictment, upon which he coul tried to 
.. come in Danger of his Life. Hale moved, 
That they might amend the Declaration, and 
go to a new Trial. Rolle, Chief Juſtice, It 
Would be good to be ſo; for it is doubtful 
how we ſhall take the Matter as it ſtands be- 
fore us upon the Record. Style 372. Neilv. 
116. Arundell *. Trepono. 1 ag e 
No AGiea . It muſt appear on the Declaration what 
bes till the became of the Indictment; for until it is de- 
Inditment termined no Action will lie. lv. 116. Arun- 
is deter- 2 | l | 
mined. dell v. Tregono. . 1 
Where the, That Place ſhall be laid in the Declaration, 
Fenueto here the falſe Oath was taken; and by the 
4̃th of the Queen, by which all Venues muſt 
be de Corpore Comitatus, the Jury ſhould come 
fem thence.” 2 , on: 
Eaſe fr One brought an Action upon the Caſe a» 
preferring gainſt F. S. for preferring a Bill of Indictment 
a Bill of 5 againſt him, for ſtealing of a Mare, and 
felony © char the Grand Jury found an Ignoramus, where- 
which the by he was diſcharged : The Plaintiff obeains 
TT, a Verdict againſt the Defendant ; the Defen- 
amn. dant takes theſe Exceptions to the Declara-. 
tion in Arreſt of Judgment. Firſt, That it 
doth not appear 1 that the Party who 
referred the Bill of Indictment gave a 
Evidence to the Grand Jury touching the Bi 
Secondly, It appears not that the Plaintiff was 
bound over to anſwer the Felony, and conſe- 
quently he was not moleſted by it; and ſo he 
can have no Action: But the Court ſtaid the 
Judgment to another Day upon the Exceptigns 
taken, and {aid an Action upon the Caſe lies 
| . or 


! 2 | 9 
> 


Trouble which might have befallen him by _. 
ren of preferring the Bill againſt him. 

| St „ 10. Jo | TY e 9 r | 8 5 : 
In an Action upon the Caſe for a Gonſpi- whar'is 4 
; racy, to indite him of Felony ; and that falſe 1 
on, 5 Feloniæ he laid to his Charge, one of :. 
he for the ſuppoſed ſtealing of five Steers; upon lony. | 
uſt this he Was tried and acquitted. ce. 
ne The Defendant. pleads in Bar, and ſhews, 
| That eighteen Novemb. at Birmingham, he was 
fleſſed of five Steers, which were ſtolen from 
im; that he made. freſh Suit after them; 
that they were found in the Poſſeſſion of the 
Plaintiff; that he came to him, and demand- 
ed to have the Sight of them, which he re- Hy 
fuſed to do, and gave him very uncertain ' | 
Anſwers, by Reaſon whereof he did ſuſpect | | 
him, and ſo procured a Warrant, and had him | 
before Sir Thomas Bennet to be examined; and | 
for his uncertain Anſwers upon his Examina- 
tion; he did alſo ſuſpe& him, and committed 
him, binding him over to appear at the next Seſ· 
ſions to anſwer this Matter; and did then alſo 
bind this Defendant to proſecute againſt him. 
At which Time he did accordingly proſecute 
an Indictment againſt him, and then gave 
this Matter in Evidence to the Jury e 
* ; "OR oY 


he” | for procuring one to be indicted; altho the 

ra- Party himſelf do it not; and that one may 

no exhibit a Bill of Indictment to a Grand Ju- 

to ry without Oath, and they may not withſtand- 

2d, ing find the Bill, and:altho” ic be exhibted up- | 
nd on Oath, they are not bound to find it, if 
It they ſee: cauſe to the contrary ;-and that in | 
ful the Caſe at the Bar, the Action might be as | 
be- well grounded upon the: Scandal, which grew | 
bo. to the Party who was indicted, as upon the | 


* 
o 


— ED — — — 


good. 


100 Alons on the Caſe n 

him, who did acquit ny, and fo juftifies his 
Proceedings. 

The Plaintiff replies, and ſhewe, That 


he was 2 Butcher, and bought theſe Steers 
in Market-Overt, and had tolled for chem; 


and that he had killed three of them; 
and takes a Traverſe - abſque hoc that he 
refuſed to ſhew them to him: Upon 


| = this Replication, the Defendant demurs in 
Of the Law, ſuppoſing the Traverſe to be too i! 


che Repil. ſo that he hath not anſwered all which is1 


cation, againſt him, 


ad Montague, Chief Juſtice, As Men muſt not 

be diſcouraged to proſecute Felonies, ſo they 

dre not te be animated for to vex the Innocent; 

here the Action brought, quis A. ſciaus that 

he bad bought chem, yer emen him to be 

indicted. 

4 n ge, Juſtice, Hero is a ow and 

eplication de injuria ſua propria abſque tali 

Cauſa; this Rd Wks ſo FL Ca: in. this 

Caſe, for this had been a Traverſe to all o- 

ther Matters before alledged ; here i is good 
Ground of Suſpicion. | 

The Traverſe here being ebſque. bee, that he 

refuſed to ſhew him the Cattle; this is a good 

| Traverſe, and an Iſſue might have been taken 

upon its but by ſuch a Traverſe as de injuria 

ſua propria 1000 tali Cauſa, by this the Plaintiff 

would have been tried, becauſe that Part of 


the Bar is good. The Traverſe here, as it is 


taken, is good, and no Cauſe of Demurrer, 

propter varia & iicertas reſpanſiones; this is 2 
. Oh of Suſpicion, but is not may 
'a Ee 3 of 911 | 
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| 251 
5 Houghton, Juſtice, It is here ſer forth in the 
. Plea in Bar, That he refuſed to ſhew him 


the Oxen, being demanded fo to do. This 
was a manifeſt Cauſe of Suſpicion, and well 
trayerſable z but proper warias & | incertas 
reſponſiones; this is only ſet don for Aggra- 


t 

5 

; 

e || vation, and like unto alia enormia. 
n Dodderidge. If the Bar be good, then the De- 
n 


fendant oùght to conclude with a Traverſe, 
ſe." abſqpe hog that he did exhibit a malicious 


diana Or Wen ues; of 7 
| Hung bton, The Suſpicion of the Juſtice of 
It Peace here is not at all material. 


y Dodderidge agreed with him herein; if he 
t refuſed to-ſhew him the, Cattle, this was 4 | 
at || good Cauſe of Suſpicion; and this was a good + 
ve | Groundfar-him to bring him beforea Juſtice 
5 of the Peace to be examined, the Su on” 
a of another Man is not to be traverſed. ' 
al In this Caſe the Court ſeemed to be of 
1s Opinian againſt the Defendant, that the Tra- 
o- verſe was well taken by the Plaintiff, and the 
od | Defendant had no Cauſe of Demurrer; and fo 
this Caſe was adjourned to another Time, 
he for ths Court to be further ſatisfied herein; 
od but the ſame was never moved again, but 
en ended between the Parties as was reported; 
ris they receiving the Opinion of the Court 
tiff which way it was. 3 Bulf. 284. Weale verſar 
of el. Vid. T. Jones 20. Paulin v Shaw, where 
t is Judgment was ſtaid; and twas reſolved, that 
er, "ny 1 1 lay; but that Caſe don't ſeem to 


DE eng nes 3 
ar- In Caſe for malicious indicting and proſe⸗ How to 
| cuting the Wife for Felony, whereof ſhe was recite the 
A acquftted: Declaration recited the Indictment un dh Be; 
ton, continent. materiam ſeguentem; and in the me claration. 
- | 0 | Cital | 


22 MAﬀons on the Cale ko? 
cital of the Goods ſuppoſed to be fold, it was 
Paloris of ſo much; whereas the Indictment 
was Valentiæ of ſo much: And it was objected, 
That this was a Variance from the Indictment, 
but over-ruled, for that was the ſame in Sub- 
ſtance, and ſo materiam ſequentem; but if they 
1 had undertaken to ſer forth the Indictment in 
3 bec verba, it would have been a fatal Excep- 
| | tion. TO CO TO inves 
4 | ot che kri- Nota per Holt, Chief Juſtice, To do the Bu- 
#3 dence. ſineſs fully, the Plaintiff ought co have a pro- 
= ved Copy of the Bill exhibited, and that it 
| was found upon the Oath or Procurement of 
WO the Defendant'; but their Names upon the 
W. Back of che Bill is ſufficient Evidence of their 
1 being ſworn to the Bill, tho the Writing up- 
5 on the Back is no Part of the Record: But ie 
i may be proved that the Defendant was a Wit- 
1 neſs without having the Bill; but it were, I 
RY ſay, more clear to have the Bill: And the firſt 
: 
| 
| 


, 


7 
* 
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Part of the Defendant's Defence in this Caſe, 

muſt be to prove a Felony committed; for 

without that it is impoſſible he ſhould have a 

| probable Cauſe of Proſecution; and here, be- 

| cauſe no Body was by at the Time of the ſup- 

=» poſed Felony committed, but the Defendant's 

| Wife, who could not in this Cauſe be Witneſs 

» to prove the Felony committed, Holt, Chief 

1 Juſtice, allowed her Oath, which ſhe made 

at the Trial of the Indictment to be given in 

V Evidence to prove a Felony committed; for 

ö *otherwiſe, one that ſhould be robbed, &c. 

| Vould be under an intollerable Miſchief ; for if 

he proſecuted for ſuch Robbery, &. the Party 

would at that Rate be acquitted, and the 

' Proſecutor be liable to an Action for malicious 

Proſecution without a Poſſibility of —_— 
_— EP goe 


Indictment. 1 Salk 21. 


In a Declaration for malicious Indictment 
on which the Jury found an Ignoramus; to de- 
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good Defence, tho the Cauſe of Proſecution | 


were never fo pregnant. 
To which Darnell for the Plaintiff ſaid, If 

Oath had been made freſhly after the Fa& 

committed, that Oath might be admitted as 

Evidence of it, ſecus not; but here it appeared 

a Warrant was taken out immediately, but 

nothing done thereupon till the Defendanc 


had ſubſequent falling- out with the Plaintiff. 


Mod. C. 216. Fobnſon & Ur ver. Brouming. 3 

In the Record in the Declaration, one of „ 
Jurys Name was Lanceſter, in that produced 4 
at the Trial twas Lancaſter ; yet twas good, Mun, 
and no Variance. Alen. 1·ũ9“4-24. 

Caſe for a falſe and malicious Indictment Caſe don't 
of Barretry, whereof he was legitimo modo gc- ic ona d- 
quietatus; and upon the Trial it appeared, he Nole proſe. 
was acquitted no otherwiſe than by Entry 2, 
of a Nolle proſequi ; and whether this was ſut- 
ficient to maintain che Action, was made a 


Point of the Opinion for the Court: And the 
Court held, chis Evidence did not ſupport the 
Declaration; for the Nolle proſequi is a Diſ- and why. 


charge to the Indictment, but is no Acquitcal 

of the Crime; and the Chief Juſtice doubted 

as to the latter Matter, and was of Opinion, 

that the Crown, notwithſtanding the Noſe pro- 

ſequi, might award new Proceſs upon the ſame 

Goddard v. Smith. S. 

C. Mod. C. 261. 5 

ons to — 
are v 

clare quod juratores pred. dixerunt quod ignorabant, che Javy 4 

or quod fuerunt ignorantes is a good Form of de- Ry OO x 

claring. T. Jones 20. Paulin v. Shaw. 7 Fl 


Eccoc 


ring 


254 — 15 50 8 t 18 | 
Caſe in the - Error was broughe of a Judgment in the 


oy cones in Nature of a Conſpiracy; where the: Plain- 


tobe in. 1 declared, That the Defendant (che now 


e Plaintiff)falſo & malitioſe cauſed ſuch an India 


er jury. 


ment of Perjury to be written han faiſam ma. 

reriam, Oc. . (reciting it verbatim) and exhi- 

bited it to the Grand Jury before the Juſtices 

of Peace at Weſtminſter, and procured it to be 

found: And that afterwards Sir Edward Spencer, 

one of the Juſtices. of the Peace of Midaleſex, 

before whom, G. delivered it with his own 

Hands to rhe Juſtices of Goal - Delivery, and 

of Oyer and Terminer at Newgate, for the' Ci- 

ty of London and the County of Middleſex, 

whereby he was brought to the Bar under 

the Sheriff's Cuſtody, and arraigned and ac. 

quitted. And hereupon Judgment being gi- 

i Excep- ven in the Common Bench for the Plaintiff, 

e the Defendant brings a Writ of Error. And 

on. becauſe Was moved, That the Declaration was not 

only by good ; firſt, Becauſe it is by way of Recital 

mu os 9 85 of the Indictment only; and for this the Caſe 

Overul:d. Of Browning and Becſton, Plow: 136. was relied, 

4. Becanſe Jed non allocatur ; for it is ſcribi fecit talent falſam 

not averr'd materiam, which is a direct Affirmative. The 

be was is ſecond Exception was, "Becauſe he doth not 

Over.rulce. ſhew that he was in the Gaol; and then the 

Juſtices of the Gaob Delivery have no Power 

to meddle with him; ſed non allocatur; for duc- 

tus ad Barram & ſub cuſtodia, ſhews him to be 

| in Gaol. 3 Cro. 553. Bagnall verſus Knight. 
Caſein a. Pal. 44. 1 Vent. 47. e 

er An Action upon the Caſe, in Nature of a 

for, procu- Conſpiracy, for procuring him to be indicted 


ro 


beindidtcd for Perjury ; pro eo quod in an Action of Debt 
1 Perjury, in Eondon betwixt one Fobns and the Defen- 
And asg. dant, and recites the Aion, and Iſſue (bur 
ad i _ che 


_ the Action in London was an Action on the 
Caſe) the ſaid Plaintiff was produced as a 
Witneſs, and ſwore falfly, and ſhe ws his Oath; 


Fs 


but ſhewed not that he was coram Fudice, nor 


that it was coram Furator. &c. The Defendant 


pleaded, Thar be was an illiterate Man, and 
delivered all the Pleadings in London to the 


Clerk to draw the Indictment, who drew it, 


on therein miſtook the Plaint in London, al- Plea, thee 
ledging it to be an Adion of Debt, whereas feuer i 
it was an Action on the Caſe, and delivered chat the 


1 ef ; Plaintiff in 
it to the Defendant, and read it unto him, as mh 


truly drawn, and he, believing the fame; de- tion was 


livered it to the Grand Jury, and took his x<qvited | 
Oath, Quod Billa fuit vera. And becauſe it ig che on, 
was falſe, by Reaſon of this Miſpriſion, the dicmment. 
Plaintiff was found Not Guilty; and there- 


upon the Plaintiff demurred, and the Bar was and held 


held to be ill. But, notwithſtanding it was l. 
adjudged againſt the Plaintiff, that the De- 


claration was not good, becauſe he doth not ng ebe 


ſhew that the Oath was taken before ſome claration 
Judge; and then the Indictment was vicious, beld for 


and an Action lay not; for this Action is not — wy 
maintainable, but where a Conſpiracy lies up- Och war 


on a Conſpiracy between two. Secondly, They —_ — 


held that this Action lies not againſt any who Judge. 
.prefers an Indictment, and ſwears it to be, 1 
true; for it is for the Queen, and the Com- lies fer ore 


lies for pre- 


monwealth; and if it ſhould be allowed, no ferring an 


Indictment would be preferred. So one ſhall Indiement- 


not be puniſhed for preferring a Bill in the 
Star-Chamber by an Action upon the Caſe, 
altho the Matter be falfe, and contains great 
Slander; as it was ruled in the Earl of Lin- 


col s Caſe. The Indictment was not ſufficient 
by Reaſon of this Miſpriſion of the 3 
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pecially So as the Defendant might have pleaded Nut 
where" tie! Record; and he needed not to have ſaid 


| qo by Not Guilty; fo he never was legitimo modo ac- 
an Error 
Ut. 


a  guieterus, any Perjury ſuppoſed. | Wherefore 
it was adjudged for the Defendant, 1 Cy. 
74. Sberington m. Ward, 


for matici- againſt Gardiner, for cauſing, him to be in- 
ous lodit-: dicted for Felony, as Acceſſary for ſuffering 
tho à Priſoner to eſcape that was convicted; the 


Charge Plaintiff had a Verdict, and a Judgment. The 


in the In- 


7. Name: Defendant brought this Writ of Error to re- 
de ia tuch verſe this Judgment; and the Error aſſigned 


dut a 


bel. as, That the Party was indicted for a Matter 


wich is but a Treſpaſs, and not a Felony; 


n 


d and ſo the Declaration is miſtaken, and an 


Action on the Caſe lies not. But the Court 


«oe 


anſwered; That the Charge of the Indictment 

is for Felony ; alcho' the Matter the Party is 

. » Charged with be not Felony, and a Scandal 

lay upon him by it, and therefore the Action 
lies. Style 157. Gardner againſt Follye, 


SWbxss- If a Man indict another upon Probabilities, 


ſpicionis and relies only upon them, and the Party 
good Oaule indicted. be acquitted, he ſhall not have for 
one. Chis an Action upon the Caſe for a Conſpi- 
= racy, a Man is to ground his Indictment, and 
his Proſecution thereupon, upon his own 
Suſpicion ; and this his pn rv ought alſt 
to be grounded upon other Probabilities ;: __ 
chis ought to be his own Suſpicion, and not 
the Suſpicion of others, otherwiſe his Juſtiſi- 
gation will not be good ; and herein he hath 
failed in this Cafe, grounding his Proceedings, 
and his Juſtification thereby upon the Suſpicion 
of choſe three other Perſons, which he: faith 


wero preſent wich him, when che Letter w_ 


4 | 
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* 4 _ * % _ 
A L l > FA 7 - f 
f 71 1 9 4 
i * . , * 5 1 1. 


rr 2 Ur . TN 2 
delivered to him; and that they ſaid, That 
they did ſee the Party again, and heard him 
ſpeak, and conceived him in all Likelyhood 
to be the ſame Party, and upon this their 
Suſpicion, he complained of him, and pro · 
ſecuted againſt him, and the Jury did acquit 
him; ſo that here was nothing at all ground. 
ed upon his own Suſpicion, and fo his Jufti- 
fication not good; and the ' Plaintiff for this 
had juſt Cauſe of Action. 1 Bul. 149. Wale 
agile 8 
In an Action on the Caſe the Plaintiff de- dien _ 
clared, Quod Defendens falſo &. malitioſe abſque malicioufly 
aliqua probabili cauſa ipſum indictari cauſavit de 3 
rioto, cui indict amento ipſe placitabat non culp. & didedofa 
iat inde pen veredict. Furatorum acquietatus; per Riot aſter 
| quod magnas denariorum ſummas & multos labores by Vedi. 
expendere & ſubire coattus fuit. Upon Non Culp 
the Plaintiff had a Verdict and Judgment in the 
C. B. which was now affirmed in B. R. It was 
objected, That this would diſcourage Proſe- 
cutions; and at this Rate the Proſecutor, 
whenever he is in the Wrong, or miſcarries, 
will be ſubject to an Action. Et per C ur. 
A Civil Action differs very much from an Amereia- 
Indictment; ſor in that the Defendant hath fab e 
his Coſts. And at Common Law the Plain- re were af. 
tiff was amerced pro falſo clamore, for the E- 3 by. 
ſtreats of which Amerciaments Warrants were Walrants 
conſtantly delivered to the Coroners, who by de te Co 
a Jury affeered them according to the Malice 
or Vexation of the Plaintiff. Alſo in Civil 
Actions the Plaintiff aſſerts a Right, or com- 
plains of an Injury; and therefore the Court 
beld, That to ſay, A. is a Baſtard, and I am 
the Heir, is not actionable, becauſe he is a 
Party concerned, and Anil a Righe. _— 
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Bringing iſ he had not added, and Tam the Heir. Vide 
an Action 


not actiom 4 Co. 89. SO to bring an Action, tho' there 
able, tho. be no good Ground, is not actionable, be- 
. cauſe it is a Claim of Right, and he has found , 
& Pledges, and is amerceable pro falſo clamore, 
11 ag and is liable to Coſts : But yet if one has a 


of Wrong | Cauſe of Action to a ſmall Sum, and take out 


whichmu 3 ES | 8 | | 
be expreſly © Latitat to a very great Sum; or has no 


ſhewn. / Cauſe of Action at all, and yet maliciouſſy 
_ ſues the Plaintiff to the Intent to imprifon 
him for want of Bail, or to do him ſome ſpe- 

cial Prejudice, an Action on the Caſe lies; 

but then tis not enough to declare generally, 

that he brought an Action againſt him ex ma- 
litia & ſine cauſa; per quod he put him to great 
Charge, &c. but he muſt ſhew the Grievance 
ſpecially; as in 1 Sid. 424. So whereas he ow- 

ed him, the Defendant, 100 1 he ſued him 

for 500 l. and to hinder him from Bail, affirm- 

ed to the Sheriff poo}. was due, per quod, he 

was imprifoned for want of Bail; or 1 Saund. 

If one not 228. for that the Defendant intending to 
pocure 4, procure his Impriſonment, where there was 
to ſue B. no Cauſe of Action, or without any Cauſe 
with”, of Action, ſued him in an Action of 300 . 
may bade whereupon he was arreſted and impriſoned, 
Aſt him, Ce. and yet if one that is not concerned, as 
à Stranger, procure another to fue me cauſe- 

lefly, I may maintain an Action againſt him 
generally. Vide N. B 96. M. 2 Puff. 544. 3 
Cexo. 378. 5 * „ 
Action will If a Man be falſly and maliciouſly indicted 


. . for 


Re ioafly Of any Crime that may prejudice his Fame and 
cauſing EI. TP N 

to be indicted, whereby he is indemaiſied either. 1. In Perſon, as by Im- 
priſonment. 2. In Reputation, as by Scandal. 3. In Property, as by Ex- 


returned, but not in the lait. 


pence. In the two firſt Caſes, tho” Indietment be inſufficjent, or Fnoramus 


Re- 
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| Reputation, he may bring his Action: For 


| he is falſly ſcandalized by the Malice of the 
ä Proſecutor, which is a Damage for which the 
„ Law gives an Action. 1 Sid. 46. Nev. 15. Lutw. 


122. So if a Man be falſly and maliciouſly  - 
indicted of any Crime that ſubjects him to 
Peril of Life or Liberty, and for which he 
may be puniſhed, he may bring his Action; 
for he is indangered in this Reſpect, and re- 
ceives a Damage, for which the Law gives 
an Action. So if a Man be falſly and mali- 
ciouſly indicted, tho' it neither touch his Fame 
nor Liberty ; for it is injurious to his Proper- 
ty, in putting him to a needleſs Expence; 
and a Damage to one's Property will maintain 42 
an Action as well as a Damage to his Fame or 
Perſon. Vide 3 E. 3. 19. 3 Af.1.. 7 H.4. 31. 
11 H. 7. 25, 26. N. B. 106. Style 379. . 
4 Where a Man is falſly and maliciouſly 
_ indicted of a Crime which hurts his Fame, 
and which is a Scandal to him tho' the In- 
dictment be inſufficient, or an Ignoramus found, 1 
yet an Action lies for the Slander, becauſe 0 
the Milchief of that is effected. So it is if 
it indangered his Liberty, and he was actually 
impriſoned. Otherwiſe where it only con- 
cerns his Property; for he cannot ſuffer in 
that in either of theſe Caſes. But tho' the 
Action lie, yet it is not to be favoured; and 
therefore, 1ſt, If the Indictment be found by 
3 the Grand Jury, the Defendant ſhall not be 
. obliged to ſhew a probable Cauſe; but it 
1 ſhall lie on the Plaintiff's Side to prove an 
expreſs Rancor and Malice. 2ndly,' If Igno- 
„„ KB ramus be returned, where the Indictment con- 
* tains no Scandal, or the Party has not been 
540 impriſoned, no Action lies; otherwiſe, if ic 
&= | : I 2 Con- 


Contains Scandal, es Fatty hath FRE im- 
RY, e but then there "maſt be Evidence 
| of expreſs Rancor and Malice; for Innocence 
1 not ſufficient. Judgment afficmed. 1 Salk, 
4 13. Savill v. Roberts. S. C. 5 Mod. 394, 395. 
Sd on an Indictment for a Reſcue, no Action 
lies Sid 261. Lowe v. Beardmore. S. C. Nam. 
188. S C. 1 Lev. 169. Style 424. 

But the Publiſher of Saltelds Reports, in the 
Margin of the Report of the aforeſaid Caſe, 
ſays, That in an Action on the Cafe for ma- 
liciouſſy procuring H. to be indicted for exer- 
ciſing the Trade of a Badger without Li- 
cence, per quod he was put to great Expence, 

@ (in which it was agreed that the Indictment 
| was inſufficient.) It was reſolved by Parker, 
Chief Juſtice, and the whole: Court, upon 
great Conſideration, That there was no Rea- 
ſon for this Diverſity, between a malicious 


. Proſecution upon a good Indictment, and 


upon a bad one; and that this Action will 
lie as well for Damage by Expence, as by 
Scandal or Impriſonment, tho the, Indit- 
ment be inſufficient. Hal. 12 Ame B. R. 

Fones v. Gwynn. Intr. Trin. 11 Anne, 326. And 
with this Opinion agrees, 2 Med. Fr. & 
3056. and Fareſl. 104. Style 424. 4 
Caſe tor „ An Action on the Caſe was brought againſt 

procuring Francis Throgmorton, becauſe he procured the 
the ae Plaintiff to be indicted as a Common Barretor 
inch cled Fe before the Juſtices of the Peace in the Coun- 
N of ty of Warwick ; and that afterwards he was 
was edu lawfully acquitted thereof, before Anderſon and 
ted. Clinch, Juſtices, Juſtices of the Aſſize there. 
. The Defendant pleaded Not guilty, and found 
- againſt him; and it was alledged in Arreft of 
Judgment, That _ Declaration was = | 
8. good; 


good: For he has ſhewn, That he was acquie 
 redbefore A. and C. Juſtices of Aſſiſe, Which is an Acquie- 
not good; for he cannot be acquitted before a HERE |. 


. 
> . 
_ 


t⸗ Decl 


A 


them as Juftices of Afize, but as Juſtices of jynices of | 
Oyer and Terminer ; and it was held to be an — 


ſhould 


apparent Fault by the whole Couft. Andkrſon of yer ann 

and Beaumont held, That the Action lies not for Tmmr. 
the Matter; for when one preferrs an Indict- 97 
ment, and is ſworn thereupon; it is to be % fene. 
ah We 22 2 ; . pre- N 
intended, that he prefers it lawfully, and in ferriag.a a 
Teal of Juſtice. And altho the other be Bo in- 


No Action 


found Not guilty, it is not Reaſon he ſhould, 


be puniſhed for exhibiting a Bill, no more 


than where a Hill is exhibired in the Star- 


Chamber for Matters examinable there; an 
Action on the Cale lies not, altho' it be falſe; 
Nene 8 


ut where two, or more, conſpire together, on Ear. 


to procure one to be indicted for Felony, or racy of ewo _ 
"Treſpaſs, and he is afterwards acquitted ; it bee 


ſhall be intended by the Law to be maliciouſ- indied,be 


ly done; for which Conſpiracy lies. But no Teig, 


Action would be in Higderance of Juſtice. 


- Wherefore, G. But almſley doubted there- 


of; ſor the Declaration ſuppoſed it to be ma- 


litioſe. And there g not Reaſon, if any 


one, without Cauſe, will procure another to 
be indicted, but an Action will lie againſt 
Aim, Whereupon it was adjourned: 1 Cro. 


560. Francis Throgmorton's Caſe. 


An Action upon the Caſe was brought a- Of binder 
intiff be ot Perſons 
tin co be in Caſe for . 


gainſt two for procuring the Plaj 


indicted as a Common; Barretd and on a mal cious 
Writ of Error two Errors were aſſigned; fir 
That the Action eughe not to be brought a- 
gainſt two; becauſe the Procurement of the 
_ - one was not the Procurement of the other. 


S 3 | 2ndly, 
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8 3 There was à Place alledged: e er | 
\ Indiament was prefert d; but no Place where 
the Procurement: was; but no Janzen was 
; Sixen. "Latch 262. | 
: Cat hes | An Action on the Caſe lieth if one profec 4 


Wl —.  cious. Sat a Bill in the Star- Chamber for a Thing not 
bf; 8 cognizable there. See 2 Brownl. 100. Hool v. 


185 Buckley. S. C. 2 Ander. 28. ä 
"Toy! an I: Action on the Caſe; for chat et 


a ed him to be indicted as a Common Barretor, be- 


© try. fore J. S. and N. D. Juſtices of the Peace; ner 


vun ad divnſas Feloias, Oc. audiend” & termi- by 


5 


nand aſſgnat, and that he was acquitted. 


34 The Defendant demands Oyer of the Record, 
-. 1 beats which is entred in hac verbs; wherein they | 
- = are mentioned' as Juſtices of the Peace only. 
\, _ | Whereuponthe Defendant demurred; becauſe 

4 © Variance it appears that it is not the ſame Record, 
WE OS, |. whereof he now counts. And of that Opi- Y 


4 we Nay. nion was Williams. Bur all the other Juſtices 


econtra; becauſe the Juſtices of the Peace have 
Authority to inquire and hear it, without 
any Special Commiſſion of Oyer and Terminer; 
and their Commiſſiohs are equal to that Pur- 
poſe; and therefore all one, and no Failer 
of Record. 2 Cro. 32.0 Barnes verſus Contes 
| ine. 8. C. Nu. s. 
Ciaſe nes An Action upon the Caſe for maliciouſly 
Pot per af wy the Plainriff, being a Juſtice of the 
ment of a Peace, for delivering Vagrant out of Cu- 
5 el & ftody, without Examination, contrary to Law; 
for dif. upon Not pity pleaded, a Verdict wasfount 
charging of for the P And Swain moved for the 
3 Vagrant- Defendant, in Arreſt of Judgment, That 
ſuch Action doth not lie; 3 becauſe it deters a 
un from e the King. 


* 


been 8 


and Slander, as well as Crime, there the Ac- | 


9 R 
1 I : I» : x * 
Maynard, 


* ll * 
* 
= 2 5 * 
* * 
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K ; 


ſuch Judgment contains Matter of Imputation 


tion lies; but otherwiſe where the Indictment 
contains Crime without Slander; as For- 


cible Entry, &. but here is Slander as well 


as Crime; and of that Opinion was all the 
-ourt.; and Judgment was given for the Plain- - 


— 


a, ee, 180, Sir Andrew Hug wer. Dr. 
. £51k 


Preſentmentc to be made againſt. hit before 


the Conſervatots of the River of Thames, for f 
ſuffering 8 Loads of Earth to fall into the 


River of Thames, anll obtains a Verdict: The 


Defendant moves in Arreſt of Judgment, That — 


thority the Conſervators had to take the Pre- 


ſientment; and if they had no Authority, 


then it was coram 2 ; and the -Plajn- 
tiff could not be prejudiced. Tiſden anſwer- 


_ ed, It ãs well enough, though their Authority 


appears not by the Record, becauſe they 


have Authority given them by the Statute of 


13 R. 2. 4b. 9. which is a general Law, and 
ought to be taken Notice of; but if not, yet 
the Action is well brought ; for it is brought 


for the Vexation the Plaintiff was put unto 
by Reaſon of the Preſentment; and the other 
Matter alledged is but by way of Inducement 


the Caſe for cauſing a falſe 


Serjeancy for the Plaintiff, Where 
che Indictment is preferred maliciouſly, and @— 


Caſe fr. 
cauſing a 
falſe Pre- 


to the De · 
claration 
for not 
ſhewing 
what Au- 
thorieß 
they bad, 


to the Action. 2 Car. in Dent and Olife's Caſe, 


in this Court, ſo held; and tho” che Con- 


ſeotrators had not Authority, yet the Action 


lies for the malicious Proſecution, and for 
the unjuſtly vexing him; and ſo adjudged. 
Trin. 16 Car. in this Court in Damon and Shere- 


8 4 9 | man's 


- 


be 


* L * 
5 1 : C : 
4 : 4 F 
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a.” Br. 
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Caſe fo! 
affirming Cl 
to the She- 
riff more 
due than 
realy was 
quod 
was 
tained in 


Priſon. 
* 


he 


whether here were any Juriſdiction or no; for 


the Plaintiff is prejudiced by the Vexation, 
and the Conſervators cook upon them to have 


Authority to take the Preſentment. And 1 
hold, That an Action upon the Caſe will lie 


for maliciouſly bringing an Action againſt him 
| . and if ſuch 2 


where he had no probable Cauſe 
Actions were uſed to be broug 


be, it would 


deter Mer from ſuch malicious Courſes 


wood and Monger. 


as are ſo often put in Practice. Style 378. At- | 


In an Action on the Caſe the Plaintiff de- 
ared, That the Defendant did arreſt! him 
in Middleſex, and intending to. detain him in 
Gaol, did falſly and maliciouſly afficm\there 
was p ooo ]. due; and that therefore the She- 
de- Tiff ought to take Bail accordingly; per quod _ 


he was detained in Gaol ſeveral Days. The 
Defendant pleaded, That he affirmed the 


_ Plaintiff was in his Debt forty Pound; abſque 


hoc that he ſaid he was in his: Debt 5000 l. 


The Plaintiff had a Verdict; and it was mo- 
ved in Arreſt of Judgment, That no Actior 
| tay es this Caſe was, becauſe 


ehe 


Plaintif 


71 


* wi 


Lev. 275. and I Lev. Striber v. Fobns and ; 


5 e arreſtari & impriſonari & in pri- great Sum. 'X 4 


4 


ſavere & ßprocuraverunt ubi revera præd. (one 
Verdict for the Plaintiff, by which only one 
Defendant was found Guilty, three Excepti- 


vied, and where the now Plaintiff was arre- 


Court anſwered, That the Fact being tried in 
etwas aided by the 16 & 17 Car. 2 But here 


was a good Plea; for it is alledged the De- 
fendant, apud, & c. levied the Plaint, and all 8 


was now aided by Verdict. As to the zd, 


firmation? Quere] præd. verſus ipſu the now 
Plaintiff non habuit 2 uſtam canſam . Ackionit 
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was under a legal Arreft,' and the Sheriff |} 
was to detain lum, or bail him at his Perl; y 
but the Court gave Judgment for the Plaintiff. 


Sid. 424. Daw v. Swain, S. C. 1 Mod. 4. 1 


— 


lers. 


the Defendants 'cauſed him to be arreſted 5 | 


Proceſs out of the Sheriff's Court in an AC- curing o 


tion of 3001. and eundem the Plaintiff virtute 70,009 f 


ona detineri per ſpatium 20 dierum & noctiu cau- 


of the now Defendants,) tempore levation. & af- 
ver. the now Plaintiff, ad damnum 200. After 


ons were taken in Arreſt of Judgment, 1. No 
Place was alledged where the Plaint was le- 


ſted: 2. That it did appear by the Declara- 
tion that the Plaint levied in ti County 
was determin' d. 3. That one "only. was 
found Guilty; and that one Perſon could not 
ſingly conſpire. To the firſt Exception, the 


the proper County, if there were no Venue, 


the ſubſequent Facts relate to it. As to the 
2d, That perhaps the Declaration might for 
that Cauſe have been ill on Demurrer, but 


That 


In an Action on the Caſe in the Nature car in be 
of Conſpiracy dle Plaintiff declared, That Nature of | 
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One only That this being an A&ion on the Caſe, the 


5 — . Ground of the Action was the unlawful ar- 
Plaintiff reti 


ou” the Plaintiff, and not the Confpiracy.; 
had Ju98- and ſo the Court gave Judgment for the 


| | 4 Plaintiff. But Note, The very learned Re- £0 
porter ſeems to think, that for the laſt Excep- 
ttion judgment ought to be ſtaid. 1 Saund. 
228. Skinner u. Gunton, Lyon and Leaſan. S. C. 
Nam, 176. S.. 1 Ventr. 12. See t Bulf. 185. 
Evidence of Caſe; for that the Defendant colore cujuſdem 


Oe for, Miedl Proceſ]. in Legs cauſed him to be arreſſed; 


'extrav-- and tho he offered a Common Appearance, 


Sant Bail. held him to be bailed, where by Law no 
Bail was required ; and Verdict pro Quer On 
Non Cup. Et per Halt, Chief Juſtice, This is a 

Tender Action. You muſt ſhew that the 
Plaintiff being indebted to the Defendant in 
ſo much, the Defendant took out ſuch a Writ 
for ſo much more, on purpoſe to hold him to 

Bail; how elſe can it appear to us whether, 
and how far, he might be held to Bail in that 

Action? And as to what Cartbem ſaid, That 

the Writ was ſeldom returned; and they could 

vg it to give in Evidence; and there- 

it Would be inconvenient to ſet it out, 


nion lies not 228. And this Action lies not till the Ori- 


till the O- 


riginal Ac- ginal Action is determined. 1 Salk. 15. Ro. 
tion is de- bins . Robins. W | oe 


germined. An Action on the Caſe was brought for 13 
reſting and arreſting the Plaintiff, and detaining him in 
5 e Cuſtody till he confeſſed Judgment. But the 


teſſed Judg- Court being divided, and no ſuch Action be- 
ment. ſicles being to be found in our Books, Quære, 


An 


Whether it lies? 3 Lev. 210. 


be falſs, 'molitieſe” & feier, for artaching den . 


. juſt Vexation. The Defendant had exhibit- 
ed Articles againſt the Plaintiff, to have the 
Good Behaviour againſt him, and took his Oath 


Action would have lain; for a Man ſhall not 


before Execution died; and that the Defen- geg! 


2 
IC 
1 9 Fg , 

L 2 s Aa S *.. 
7 * 5 


© an 2 : , : : ; " 
of Middleſex, took out a Capias ad Satisfaciend. 


F pected to the Sheriff of Lenden; and Non eff 
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An Action on the Caſe lies if laid to Came þ 
che Plaintiff's Goods in the Hands of a third mee, 
Perſon, for his Debt. 1 Lev. 129. Saunders 
Bradley verſus Fones, 41 rot. 3390. The Plain 


tiff brings his Action upon the Caſe for un- 1 


75 


before Dr. Cary, one of the Maſters of the 
Chancery. And afterwards the Defendant 
ceaſed Proſecution there, and obtained from 
the King's Bench a Supplica vit to have tze 
Good Behaviour there; and the Court was "i 
of Opinion, That the Action would lie, be- 1 


cauſe he proſecuted in the King's Bench, and 


not in the Chancery. But the Court ſaid, 3 
That if he had proſecuted in the Chancery, . = 
tho the Articles had been ſcandalous, yet no | 


be puniſhed for Grup ey Fete Law, for he 
may be miſadviſed by his Counſel. 1 Browsl. 3. 
% © eo ( . 
An Adtion- upon the Caſe, the Plaintiff cafe or 
declared, That H. H had recovered againſt 88 . 
the Plaintiff in the Common Pleas, 205. and on a Judg- - 


danr knowing that, at D. in the County of , perſia 
Norfolk, malitioſe & deceptive machinans to out- who ww 
law the Plaintiff upon the ſaid Judgment, in 
Name of the ſaid H. H. &c. in Perform. © 5 
of the ſaid Purpoſe at FF. in the County 


in the Name of the ſaid H H againſt the oi 
now Plaintiff, upon the ſaid. Judgment, din 
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| : | emu, being retur ned Upon that, took out 


an Exigent in the Name of the ſaid H H which 
Writ, by the Procurement of the Defendant, 
was returned, and then the Plaintiff was out- 
lawed; and afterwards the Defendant, in the 
Name of the ſaid H. H. took out a Capias Ur- 
lagatum againſt the Plaintiff, directed to the 
Sheriff of Norfolł, by Force of which the Plain- 
tiff was arreſted and impriſoned for two 
Months, until he had gotten his Charter of 
ardon ; by Reaſon of which Outlawry the 
| laintiff had forfeited all his Goods and 
8 Chattels: And upon the ſaid Declaration the 
Demurrer Defendant did demur in Law; and the prin- 
e cipal Cauſe of the Demurrer was, becauſe 
that the Action might have been laid in Mid- 
Becanſe all Aleſex, where the Wrong began (Scil.) the Ca- 
the Tranſ- pias ad Satisfaciendum ; the Outlawry for this 
xi? Ws Imagination at D. in the County of Norfolk, 
Maaleſex. ſet forth in the Declaration, eannot give to 
che Plaintiff this Action. But if divers con- 
ſpire in one County for to indi one, and 
they put the ſame in Execution in another 
County, the Party aggrieved may lay his Ae- 
tion in which of the faid two Counties he 
pleaſeth. 22 Eliz. 4. 18, 19. For a Conſpira- 
cy is more notorious than an Imagination; 
Imaginatio eff unius, conſpiratio plurimorum ; an 
in this Caſe the Delivery of the Capias at D. 
in Norfolk, is but Acceſſary, and the ſuing of 
the Proceſs aforeſaid at Weſtminſter, is the 
Principal. Upon the Part of the Plaintiffgth 
was ſaid, That ſuch an Action might be 
in the County where the Plainciff was wrong- 
ed; and the Plaintiff is not to lay his Action 
in the County where the Original Matter, 
which was but Conveyance to the ſaid Wrong, 
| 1 | _ Was 


dee eee 
was done. And alſo, where the Cauſe of 
Action conſiſts of two Things, whereof tis 
one is Matter of Record, and the other is „ 
Matter of Fact; there the Action | ſhall be 
laid in ſuch County where the Matter of Fact 
may be more properly tried. Vide 11 R. 2. 
Fitx Action ſur le Caſe. 36 Br. lieu. 48. In the 
principal Caſe at Bar, the Court was of Opi- 
nion that the Action was well brought in the 
County of Norfolk. Another Exception was 
taken to the Declaration, becauſe the Plain- 
tiff hath there ſet forth, whereas his true 
Name is Jobn Bulwer, by which Name he 
now ſues; he was ſued and outlawed by, the 7 
Name of Fobn Buller; and then the now Þ _ NF 
Plaintiff upon that Matter was never ſued nor 1 
.outlawed, and then is not grieved by the De- 
fendant, but John Buller; for here in his De- 
claration there is not any Averment, that Job 
Buhver and Fobn Buller are one and the ſame, rl 
and not'divers Perſons. But the Exception , 
was difallowed ; for the whole Court held, .. 
Thar foraſmuch as the Plaintiff hath declared 
that he, by the Name of Buller, was ſued and 
outlawed ; the ſame is an Averment in Law, r 2 
Cc. and amounts to ſo much. Another Mat- (co. 
ter was objected, becauſe it appears in the 
Declaration, that H. H was dead before the 
Proceſs was ſued, and then the Outlawry was 
erroneous, and ſo the Plaintiff is not at any 
Miſchief. But that he may reverſe the Out- 
lawry by Error, as in Conſpiracy; the De- 
fendant pleads, That the Indictment upon 
which the Plaintiff is arraigned, is vitious and 
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85 erroneous, and ſo his Life was never in Jeo- A 
* ardy. But as to that is was ſaid by the Court, N | 8 
7 | That the erroneous Proceedings of the De- | 1 
By Dr | fendant Us 
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ſendant mall not give Advantage to himſelf; 5 


- Bur becauſe the Plaintiff was veted by Colour 
and Reaſon of the Ouclawry, and put to his 
Writ of Error, which cannot recompence the 


| Loſs and Damage by him ſuſtained by Reaſon 


of the Outlawry aforeſaid, it is Reaſon the 
Plaintiff have his Action. Wherefore ray, 
Chief «Juſtice, ex aſſenſu ſociorum, gave Judg- 
8 the Plaintiff. - 4 Leon. 53. Buller 
e, | - 


Caſe for * Shafthey brought an. Action on the Caſe a. 


gainſt Waller and Bromley, and declared, That 
the Defendants conſpired, that the ſaid Brom- 


Londen, and ley ſfgould commence a Suit againſt the Plain- 


tiff; and that the Plaintiff. was then worth 
5000 J. and that he was then dwelling in Aid. 
dleſex, and that the Defendants knowing there · 
of, maliciouſly and falſly agreed, that the 


1 


rr * 


fendants were Guilty of the Agreement, and 


that the Agreement with it had been put in 
Execution, was no Cauſe of Action. But the 
Court over- ruled both the Objections; and 


Suit, combine with the Plaintiff, an Action 


London, & cc. eundem (the Plaintiff) prætextu C 


in the Original Action was at Liberty co 
lay it in What County he pleaſed. 2. The Iſ⸗ | 
ſue was not good; ic being whether the De- 
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not as it ought to be, of the Practice; and 


further reſolved, That in all Caſes where 
Strangers, who have nothing to do with a 


on the Caſe lieth. Lane 49. Shaftby v. Waller - L | 


and Brome. | 5 
In an Action on the Caſe, the Plaintiff de- Cafe for 


clared, That the Defendant arreſted and impri- pia the 


ſon d him at the Süit of E. without the Privity in ee 

of the ſaid H. and twas held that the Aﬀtion Nhe 

lay, tho' 3 | f ee due to H. for bis Priviy, © 

tho H. might have lawfully done it, yet they /-r 7 

now Defendant had no Nacho) 10 de . 9+: 2 

March 47. Tburſtone v. Eunnes. AA. . Al. 9 
The Plaintiff was indebted to the Defen- Caſe fro r- 


dant, for the Rent of a Houſe and Lands in dhe ere 


the Country, and coming to London was ar- Court for 


reſted by the Defendant, by Virtue of a Plaint 3 Sue of 


ion ari- 


levied in the Sheriff's Court of London, for fog out of 1 
which he brought an Action on the Caſe, and — | 


declared, Quare cum (the Defendant) macbi- 


nans & fraudulenter intendens eundem (the Plain-. 
tiff) magnopere prægravere & minus juſte opprime. - 
re 15 Aprili anno 10. injuſte & malitioſe apud 


colore cujuſdam pretenſe querelæ in Cur Dom Regis = 
Reginæ adtunc tent. coram Fobanne Fleet, mil I 
tunc un vic. Civit. London in computatorio ſuo 1 | 
ſcituat in parochia & wards pred intrat' & le- 
vat ad ſectam (the Defendant) ſuper quand. me 
; | | 8 ten. 


% ' 


tenſ. Ai ad magn 5752 
(the Defendant) arrefar; & impriſonari cauſa” 


ſona & cuſtod. ibid. ratione arreſtation 


L 
a gnum prætenſum dampnu ip 


* 


vñ & procura vit ac præd (the Plaintiff) in pri- 


I 


3 per 
magnum tempus ſcil per ſpacium ſex dierum de- 


tent. fuit pro defectu ſufficient. manucaptor. & ſe- 


curitat. ad prætenſ. Action præd pro pred. prætenſ. 
dampno ubi revera & in fatto pred. (the Defen- 


dant) tempore arre tation & impriſonament. ipſi- 


ut (the Plaintiff) ur præfertur vel. aliquod tempus 


aàntea nullam habuit cauſam Actionis verſus præfat 


(the Plaintiff) infra Furiſdictian ejuſdem Curie 
ratione quorum quidem injuſte & malitioſæ 
arreſtation & impriſonament ipſius (the Plain- 


tiff) pred. idem (the Plaiatiff) non ſolum 


in priſona & cuſtodis per totum tempus pred 


detent & de libertate ſua deprivatus fuit ſuper præ- 
tenſ. Action præd pro damnis præd verumetiam 


magnos labores & expenſ. pro relaxation ſua ab ar- 
2 &impriſonament. pred” eroga vit ac ſubire 


erogare compulſus fuit unde dicit quod deteriorat. 


eſt & dampnum habet ad valentiam goings 


brarum & inde produit ſectam, &c. Upon Il- 


ſue joined they went to a Trial, and the Plain- 


tiff had a Verdict. And now Serjeant Tre- 
maine moved in Arreſt of Judgment, That 


there was no Reaſon (as he alledged) ro ground 


an Action on the Caſe ; for tho? the Sheriffs 
Court had not an Original Juriſdiction ' 


of the Cauſe, it being for Rent due for 
a Houſe and Lands in the Country, yet 


when the Plaintiff was in the City, that 


Court had a Juriſdiction over his Perſon. 


Beſides, he might have pleaded to the] urif. 


diction of that Action which was moved a- 


prog him in the Compter, which he had not 
one ; neither did he alledge in this Decla- 


ration, that he was held to unreaſonable BY ; 
* or 


fi if chat had bath fs, e might ke ER beck 


Proceedings; there is none. 


fendant for a Debt an 


rela.” 


> Ei we 


ſome Colour far this. Ackion; bur upon the. 6 5 2 BY 


If a Suit ſhould be ond); for which” 
there is but a probable: Cauſe of Action, vet „ 
the Defendant in that Action ſhall. not be i . JJ 
titled to another Suit not the Plaintiff. + 

So if there be a Jad 5 againſt the Des 4 

Damages, and before 
Execution the Money is paid to the Plaintiff, 
who thereupon | releaſes the Defendant, an 
afterwards takes him in Execution within the 5 
Year ; yet he ſhall not have an Action for 
chis Vexation, but muſt bring an Audita De. © "I 


80 likewiſe if he take him in Execution after 
the Year, it is erroneous ; but an Action will 


ot, lie; he muſt bring a Writ of Error. 


And for theſe Reafons the Judgment was 
a 4 Mod. 1 13. Bal verſus Killingworth, | 
Show. 254. — 
The not alledging in the Declaration, Ofthe By: 
That the Defendant in an Action on the Caſe, N 
for arreſting one by Proceſs out of an Inferior 
Court for Cauſe of Action that did ariſe out 
of the Juriſdiction, that the Defendant knew , 5 


* 


it to be out of the 1 8 is aided by Ver- 3 
W 1 Veur. 39. | : „ 


Johanne Ro 


* 
. 
\ 


A Precedent of a Declaration, and Pro- 
ceedings in an Action on the Caſe for 


Hhuoolding to Bail without Cauſe. 
15 MI ee Nuod ars ſcilicet termino 


Paſche: ultimo Pterito cooam Domino 
'Kege apud Weſtm? venit Stephanus Robyns, 
Geid per Edwardum Hoblyn Attor ſuum & ꝓtu⸗ 


lit in Cur digi Dory Reg? tunc ibidem quand 


billam ſuam verſus Johannem Robyns, Gerd in 
Cuſtod Par, ec. de placico debict. Et ſuns 
pleg” de pzoſequend ſcilt oha. Doe & Rich Roe, 
Que quidem billa ſequicur in hec verba iT. Cor- 
nub Ml. Seephanns obs Gef? gueritur de 

| | Ns, Gem in Cuſtos Par Parelc, 
Domini Reg” cozam ipſo Reg? exiſteid p eo vide⸗ 
licet quod cum pzedick Johannes nunquam pa⸗ 


buillet aliquam legalem cauſam Adctionis verſus 


eundem Stephanus ita quod p Tegem hujus Regnt 
Angl. cozpus ipſius Stephani pinde capi 6 in 
Pzilona quouſq idem Stephanus ſufficien” ma⸗ 
nucaptoꝛes ad reſpondend eidem Johanni in eadem 
cauſa inveniret detineld deberec Pdic. tamen Jo- 
hannes pzemiſla ſatis ſciens ſed machinans E 
malitiole intendens ipſum Stephanum in hac 
parte minus rice Pgravare oppzimere & dampni⸗ 
ficare c creventiam & reputatiol) ſuas quantum in 
tpſo fuit pejozare & detrahere idem Johannes vi⸗ 
ceſſimo octavo die Paij Anno Reg* Don) Willi- 
elmi tertii nunc regis Angliz, gc. nono apud 
Bodmyn in Cort pb eundem Stephanum ptex⸗ 
tu & coloze cujuldam medii pceſſus in lege arrel⸗ 
cart cauſavit ac licet ipſe pzeb Stephanus ſem⸗ 
per parat fuic ad comparend ſup tali pceſlu av 
diem retoz1i) inde ad relpondend eidem Johani jux⸗ 
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ta exigenciam ejuſdem pceſlus dicus tamen Jo- 


hannes eundem Stephanum die & anno ſupzadiq* 


apud Bodmyn Pb impziſonart c ibidem in P2i- 


ſona per ſpacium ſer menfium p eo tamen quod p 


Stephanus ſufficiew) manucaptozes ad reſpondens 


eidem Johanni ſup pceſ$ Pdick invenire potuiſlet 
detineri malicioſe pcuravic & cauſavit p quod Pb 
Stephan. grandes denar ſund ꝓ ſuſtentatione ſua 
in pzilona Pdiq” expendere coack fuit ac negoc. 
ipſius Stephani neceſlar p tempus ill infecta re⸗ 
manſerunt ac idem Stephan' in modo ſuo viven⸗ 
di magnopere deteriozak fuit in magnam animi 
ſui pturbatiom & fame & credentie ſuarum lefionem 
manikeſtem unde pzed. Stephan dicit quod ipſe 
deteriozat eſt & dampnum habet ad valentiam 


ceutum c quinquagink libzarum Et inde pdu- 


cic ſectam, ccc. 5 5 
Et modo ad hunc diem ſcilk diem venerts 
ur poſt craſtinum ſancte Trinitatis iſto codem 
termino ulque quem diem Pb Stephanus habuic 
licentiam ad billam Pdick interloquendi & tunc ad 
reſpondens, cc. cozam Don) Reg? apud Weſt 
end tam pzeb Stephanus p Attoziw ſuum & pzev 
Johannes defend Uim & injur quando, gc. & di- 
cit quod ipſe non eff inde culp' & de hoc pom le 
lup patrtam. Et pzes Stephannus inde ſimili⸗ 
ter Jdeo Med inde Aur cozam Domins Yegs 
apud Weſtm' die mercur ꝓox poſt tres ſepti- 
manas lance Trinitatis. Et qui nec, cc. ad re⸗ 


tog', Fc. quia tam, cc. Jdem dies dak eſt par⸗ 


tibus Pdicis ibidem, (Fc, 2 Salk. 727. Robins 


v. Robins. | 
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A Precedent of a Declaration, and the Pro- 
ceeding in an Action on the Caſe for ma- 
liciouſſy indicting the Plaintiff for a Rape. 


* * 
4 N 
IR 


De Termino Sci Hillarii Anno Dom Jac. 
nunc Reg Angl' decime. Rot. 921. _ 


Wilts. ſſ. N /TEmozandum quod als ſciTT Ter- 
„ MI mino ſangi Pichis ulk ptik co⸗ 
ram. DonD Reg” apud Weſtm. Men) Richardus 
Horwood Clericus p Danielem Wollett Attor 
ſuum & ptulit hic in Cur dicti Dory Regis nunc 
ibidem quandam billam {nam verſus Willtelmum 
Corderoy Ar Brigittam urozem ejus c Doro- 
theam Coxe in Cuſtod' Par, tc. de. placito 
cranſgr ſup caſum, Et ſunt pleg' de pſequens 
Johannes Doe & Richardus Roe que. quidem 
billa ſequitur in hec verba fl. Wilts. ſſ. Richar- 
dus Horwood queritur de Willielmo Corderoy 
Ar & Brigitta ux' ejus & Dorothea Coxe in 
Cuſtob Par Pareſe Dord- Keg” cozam ipfo 
Rege eriſten) p eo videlt quod cum Pdicus Ri. 
chardus bonus verus caſtus fidelis & honeſtus 
| ST Dod Regis nunc ſubdicus exiſtit ac ut hujulmodi 
1 bonus verus caſtus fidelis & honeſtus Dor 
N | Regis nunc ſttbdicus exiſtit, ac ut Hujuſmodi 
N bonus verus caſtus fidelis & honeſtus Bord 
=. Regis nunc cx Domine Elizabethæ nup- Regine 
=_ Ang! ſubdit abſqz aliquo genere foznicationis 
© -  adnlterii ſpurcartd laſcivie luxurie & libidinis aur 
. carnalis cognitionis alicujus femine aut puelle 
# aut oblationis violentie alicui kemine aut 
puelle ad eam carnalit cognoſcend ſeu alicujus 
alterius criminis nocivi macula ac ab omni ſuſpts 
tione cozundem a tempoze nativitatis ſue huculſque 
immunis intackus immaculat c inlulpeck vixit 
fuic le geſſic habuit & gubernavit bonozumque 
1 nominis 
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 PBaliclous' Pyolecutt 
nominis fame conditionis converſationis & geſture 


per totum tempus pzed fuic Jdewgz Richardus 
5 diverſos annos jam ultimos elaps* c Lucuſg 


eriffic vickrius vicarie de Thewte in Cond Pdict 


Pdickt. tamen Willielmus Brigitta & Dorothea 
pmiſſoy non ignar felict Statui ipſius Richardi 
invidentes ac ex malitia ſua Pcogitata pverle 
intended po Richardum de bonis nomine fama 
credentia c eſtimatione ſuis Pdictis depꝛivare c 
denudare ac in publica infamiam c ignominiam 
inferre æ Stati ipſius Richardi penitus ſubver- 
tere Eipſ@ Richardum in fozisfacturam omuitd 
bonoy & cataf tert & tenemento1y-fuop viteq; ſue 
amiſs pericu? & diſcrimen inducere octavo die Par 
anno Regni Dond Jacobi nunc Regis Angl' no- 
no apud Civit Novæ Sarum in Cod p$ falſo & 


malitioſe crimen felonie eidem Richardo impo- 


fuer adtunc c ibidem Prendend & allegand Pb 
Richardum feſonice rapuiſſe c carnalik cogno⸗ 
viſle Þp5 Dorotheam falſo t malitioſe aſfirmabant 
ipſumq; Richardum ut felonem p quendam 
Thomam Coxe fratrem Pb Dorotheæ de felonia 
Pd pzetens* felonico raptu & carnali cognitione 
Pd Dorothez adtunc c ibidem falio & malitiole 
capt c arreſtari cauſaver iplumq; Richardumpoſtea 
ſciff nono die ejuldem menſis Parcij Anno nono 
ſupzadick apud Civit Novæ Sarum Pb cozam Au- 
thonio Hungerford Pik adtunc uno Juſtic dicti 
Dor Regis tam ad pacem in Cond Pb conſer- 
vand quam ad diverſa felonias tranſgr & alia 
malefac infra Pdick Cond Wiles. ppetrak & com- 
mils' audiend & terminan3 aſſigi).'p pd ſuppolito 
felonico raptu & carnali cognitio!y pd Dorothez 
duci & p ipſum Anthonium de & ſup Pmiſlis ad⸗ 
tunc c ibidem \ſciTt digo nono die Parcii Anno 
nono ſupzadicto apud Civitatem Novæ Sarum P6 
examiuari cauſaver c tbidem detineri gquouſg idem 
Richardus adtunc & ibidem ſimulcum quibuldam 
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278 Along on the Cafe to? 
Franciſo Golling & Willielmo Neal pleg” &-mas 
* nucapk ipſius Richardi cognoviſiet quandam res 
BY + coxnitfonem dico Dory Regt videlk Pdicus Ri- 
N chhardus in ſumma ockoginta libzarum legalis 
monete Ang!” & utergz eozundem manucaptor 
ſuor in ſumma quadzaginta libzarum conſilis 
monete Angl' cum conditione quod idem Richar- 
dus compareret ad pꝛox generalem leſliomd pacis 
ꝓ Þd Cond Wilts adtunc px? tenend ad relpond 
tis que ef adtunc c ibidem objicerentur falſo & 
malitioſe pcuraver ad quam quidem generalem 
ſeſliom pacis tenk apud Devizes in Cord PdicF 
viceſſimo pzimo die Apzilis Anno Regnt dicki 
Bow Regis nunc decimo cozam dicto Anthonio 
Hungerford Mit Hen' Poole Mif Edwardo 
Ludlowe if & aliis adtunc Juſtice dici Dorm̃ 
Regis tam ad pacem in Cond Pdick conſervans 
quam ad diverſa felom crans' & alia malefacca 
infra Þ8ConD Willes perpetrat᷑ & commis* audiend 
# terminans afſigi) idem Richardus comperuit 
ct pd Juftte adtunc & ibidem [cilk ad generalem 
lellionem packs 58 p malicioſam ꝓcurationem 
- Pdicozum Willielmi Corderoy Brigittæ & Do. 
rothez & ſup Pb falſam Ptentionem & allegatios 
nem dick Willielmi Corderoy Brigittæ c Do- 
rothæ apud Devizes Pb coegerunt Pb Richar- 
dum cognoſcere aliam recognitionem dicto Word 
Kengt in ſumma quadzaginta libzarum legalis 
monete Angl' cum conditione quod idem Ri- 
chardus compareret ad pꝛox' generalem Gaole 
didi Dory Regis Cord) 58 deliberatiom te- 
nend ad reſpondens tis que et adtunc & ibidem 
objicerentur, ad quam quidem generak Gaole 
dicti Dor Regis Þd Com' Wiles deltberationem 
tenk apud Civik Novæ Sarum Pb in Cond pꝛes 
vicefſimo tertio die Julij Anno Regni digi Dor 
Regis nunc Angi”, Fc. decimo cozaam Thoma 
Fleming Pik Capital Juſtic digi Dom' Regis 
JJ „ ab 


mils ad inquirend p Dom 
Com' pig tunc & ibidem ſcilt apud Civicak Novæ 
Sarum Pdick viceſſimo tertio die Julij anno de⸗ 
timo ſupzadicto onerak & Jurat cozam Pfaf Ju. 
ſtic dicti Dom” Regis 5 generak Gaole 


ab placita in Cur ipſius Dorfd Regis eozam | 
iplo rege tenend aſligt) g Laurentio Tanfield 


it Capita? Barow dictt Dond Regis Scace ſut 
adtunc exiffetd Juſtic ejuſvem Dowd Regis ad 
generalem Gaole deliberd Cond illius & pzilo- 
nat in eadem exiſtemd deliberand aſſigid idem Ri- 
chardus comperuit & Pb Willielmus Corderoy, 
Brigitta c Dorothea adtunc & ibidem [cilf eos 
dem viteſſimo tertio die Julij Anno Regui dicti 


Dom” Regis nunc Angl', ec. decimo ſupꝛadicto 


ad Pdictam Civitatem Novæ Sarum tunc tent᷑ cos 
ram Þb Juſtic digi Dom' Regis ad generalem 


# 


Gaole de liberation) Com' illius & pziſonar in ca- - 


dem exiſte deliberand aſſigid malitiole exhi⸗ 
buer quandam billam indiccamentt in ſcripto in 
pergameno verſus Pb Richardum p nomen Ri- 
chardi Horwood nup de Chute in Com? By 
Clerici continent in ſe hanc falſam & ſcandalo⸗ 
ſam materiam ſequel videlF quod pꝛediqus Ri- 


chardus Horwood viceſſimo die Decombzis An- 


no Regni didi Dom' Regis nunc Angl Franc 
&# Hib? nono & Scotiæ quadzageſſimo quinto vi # 


armis apud Chute in ps Com' in & ſup quan- 


dam Dorotheam Coxe Pdidam (Pdictam Doro- 
theam Coxe modo def. innuendo) in pace Dei & 
didi Dom' Regis adtunc & ibidem exiſteid con- 


tra voluntatem ipſius Dorothez felonice rapuiſſet 


F carnaliter cognovillet contra pacem dicti Donny 
Regis nunc cozonam & dignitatem ſuas necnon 

contra fozmam Statuti in hujulmodi caſu edit 
F pꝛovil. Juratozibus magne inquiſicionis ad ean- 
deim generalem Gaole deliberatiomd de keloniis 


e aliis malefacis in eodem Cond ppetrak & com⸗ 
Rege c Cozpoze 


Te: 


2% ions on the Cale os 
is deliberation” ibidem at dicti Willielmus & Doro- 
* thea adtunc & ibid ſup Dacr® fua p adtunt ma⸗ 

litioſam ꝓcurationem dice Brigittæ falſo & ma- 

litiole affirmaverunt Juratozibus Pdictis billam 
Pdicam efle yeram. Ac ipſum Richardum ſug 

Pdictam billam Indickamenti cozam Pdictis Jus 

fie dicti Dond Regis ad Pdictam Gaolam e pt- 

ſonar in eadem eriſtey deliberand aſſigt) adtunc 

| & ibidem ſcilf apud Civit Novæ Sarum Pdict ter⸗ 
. tio viceſſimo. die Julif anno decimo ſupzadico 
falſo & malitiole indidari conati fuerunt & labo⸗ 
raver ubi revera tota materia po verſus vic RE 
chardum ꝓ Pb Willielmum Brigittam # Doro- 

theam ſit ut Pfertur ꝓ billam Pdick & affirmatiold 

Pdick object falſa fuit # pꝛed Richardus non ras 

puillet nec carnalif cognoviſſet eand Dorotheam 

per quod Jur Pdicct Pdicte magne inquiſitianis 
cipientes malitiam & falſas Ptentiones p Wil- 

lielmi, Brigittx & Dorothez adtunc# ibidem non 
invenerunt billam Pdicam foze veram ſed ad- 

tunc & ibidem retoznaver bil? Pb cozam eisdem 

Auſtie indor cum hoc verbo Ignozamus Quor 

guidem pinifſo}} Ptextu Pb Richardus Horwood 

non folum in bonis nomine kama credenC s eſti⸗ 
mation' ſuis Poictis multiplicit leſus & pejoꝛat 

exiſtic verumetiam apud quamplur die Dond 

Regis nunc fider ſubdik quibus innocentia tpſius 
Richardi in hac pte incognik exiſtit in gravem 
ſuſpittonem rapuiſſe & carnalik cognoviſle Pdick 
Dorotheam incidit & ſubditi ante dic actone il⸗ 

la a Conloitio c converſaf ipſius Richardi tan- 

guam a Commiſſoze & ppetratoze Ptenſt fedi Cri⸗ 

minis ante die leiplos lubtrahunt c ſubducunc. 

Et cum eodem Richardo put antea ſoliti fuerunt 

negotiar leu Condcird habere omnino recuſant & 

deſiſtunt tdemgz Richardus ingentes denar ſum⸗ 

"205 mas p manifeſtatione innocentie ipſius Richardi 
f PL ns Fo ep wr a go gs 1 in 


in hat parte ꝓ purgatione & exoneratione ſuis ſup => © 
inde hend expendere c erogare coacus's compuls??-- 
ſus fuit ac diverſa lucra & pficua que iple 

in negotiis ſuis licitis pagend & cractand licice & 

honeſte lucrari potuit occaſtone Pmiſſon coflit 

Pdidic & amific ad dampuum ipſius Richardi ten? 

tum libzarum & inde pꝛoducit lecam, cc. 

IC. Et modo ad hunc diem ſcilicer diem ſabti Barr. deur 
Px poft Daab led Pillarii iſto eodem Termiid ger dei. 
uſg quem diem o Willielmus Corderoy Bri- ep gg 
itta & Dorothea Coxe huer licent ad billam gon cul 
dictam interloquend & tunc ad reſpondend, ac. ant; Ben 
cozam Dowd Rege apud Weſtm' Ueid tam Bb ccirce def. 
 Richardus Horwood ꝓ Attozid ſuum p2eb quam ee 
Pb Willielmus & Brigitta u' ejus & Dorothea per non eſt 
Cox ꝓꝑ Steph Worley Attoznatum ſuum Et its n form- 


dem Willielmus Corderoy, Brigitta & Doro- 
thea defend vim & injur quando, cc. & Pdick 


Willielmus Corderoy & Brigitta ur? ejus dicunt 


ad⸗ quod ipſ non ſunt inde Culpabiles Et de hoc 
dem pom ſe ſup patriam c Pb Richardus Horwood 
nor ſilif, ac. & pzedick Attozw Pdick Dorothez 
ood Coxe dicit quod ipſe non eſt infozm* p Pdict 
lis Dorotheam Pagiſtram ſuam de aliquo reſpons' 
dak eidem Richardo ꝓ pꝛedicta Dorothea in loque- 
orm̃ la Bu dand Et nichil aliud inde dicit in Bar⸗ 
ſius ram ſive Fcluſtonem actionis ipſtus Richardi 
bem Bd ꝓ quod idem Richardus remanet inde verſus 
dick Plat Dorotheam inde indefens', cc. Ob quod 
il⸗ Cons eſt quod idem Richardus dampna ſua 
an- verſus Pdick Dorotheam occaſione pzemils' ei ut 
[fri- Pfertur impoſtt” recuperare debeat ſed quia neſcicur 
int. Cur Dorm̃ Regis hic que dam pna p2ed Richardus 
unt illa occaſione verſus eandem Dorotheam ſuſtinuit 
it c Ideo tam ad triand exik Pdick inter Pfat Richar- 
ms dum & Pdick Willielmum & Brigictam ſyperius 
rdĩ junck quam ad inquirend que damna idem Ri- 


chardus 


chardus ꝓ Flat Dorotheam occaſione pᷣmiſs 
ei ut p2efertur impoſit luſtinuit Uew) inde Ju⸗ 
rat cozam Dor Rege apud Weſtm' die Sabbati 
px? poſt Craſtiid purificationis beate Mariæ. Et 
qui nec, Fc. ad recon, ec. quia ram, cc. 
idem dies dat eſt parcibus pzedicis ibidem, gc. 


Diſtring' agard uſqz diem mercurii ꝓx' poſt 
xv. Paſche extunc pꝛox ſequel, Fc. Judicium 
Þ Quer mis rij. 1. dampna in toto ad nonagin⸗ 
ta duas libzas & duodecim denarios. Pzeve de 
Error ſuperinde tranſcripkł xvif. die Paij anno 

x. Jacobi Regis Mis octaſioue dilationis execu⸗ 
tionis Judicij Pd ad treſdecim libzas ſex (olives 
E octo denarios, c. Winch. 96. 


A Precedent of the Declaration and Pro- 

ceedings in an Action on the Caſe for ma- 

liciouſſy preferring a Bill of Indictment, 
which the Jury found Jgnoramus. 


Note iT Ichardus Allen nup de Bingham 
IV in Cond pick Husbandman at⸗ 
tach fuit ad reſpondend Willielmo Muggleton 
de placito quare cum idem Willielmus bonus 
verus & fidelis ligeus dicti Dond Regis nunc it 
eut bonus verus & fivelis ligeus didi Mond Re⸗ 
gis a tempoze nativitatis ſue hucuſque abſq; ul⸗ 
Ia macula ſive ſuſpicione furti latrocinit felo- 
nie vel alicujus nocivi criminis ſe gellit habuit & 
gubernavit & ita tam apud vicinos ſuos quam 
alias extraneas pſonas habik didus nok & reputak 
exiſtif Pdicus eamen Richardus Pmiſſior non 
ignarus machinans c malitiole intend bona no. 
37188 men famam credentiam & eſtimationem ipſius 
0 Willielmi ledere detrahere & pejozare a” 


n 
* 


Willielmum in juſte moleſtare vexare & pturbare #7. Viel. 


ac in vice bono?” & catalloz' ſuoz? amiſſionis pic im 
manifeffum inducere & inferre viceſſimo octavo die 
Julii Anno Regni Dory Regis nunc Ang! vi- 
ceſſimo pꝛimo apud Bingham (tonſpirationem 


int ipſum Richardum & Robertum Parr, Rolan- 


dum Hacker, Thomam Aldridge & Henricum 


Allen phabik) falſo E malicioſe ablq aliqua cauſa 


ſeu coloze alicujus felonfe furti aut latrocinij 


ꝓ ipſum Willielmum unquam ppetrak ipſum 


Willielmum p quadam felonia p ipſum Willel⸗ 


Rep. F. 73- 


mum viceſlimo quarto die Jnlij anny viceſſimo 


pzimo ſupꝛadick apud Bingham p̃didam fler ſup- 
poſik (ubi revera nulla felonia p ipſum Williel- 
mum in ea parte perpetrat᷑ fuit) arreſtari pꝛocu⸗ 


Com Nott. in eodem Cond Note. cozam Henr' 


| ravi; & ad generalem Gaole deliberation p Pdick 


Hobart, Mik & Baronetto Capital' Juſtic Dord 
Regis de banco & Edwardo Bromley Mit uns 
Baro Scace Domini Regis ac Juſtic dicti 


Dorn Regis ad Gaolam dicti Dond Regis de 
pꝛiſonariis in ea exiſteid deliberand alligid ac 
Aultie dicti Dom” Regis ad pacem in Pdick con⸗ 


ſervand necnon ad diverſa felonias cranſgr & alia 
malefae in Com' pzed commils' & ppetrak aus. 


diend & terminand alligũd tenk apud Nott' pꝛes 


in pꝛeß Com' Nott' die lune viceſſtmo acavo bie 


Julit anno Negni dict Dold Regis nunc Angl' 
viceſimo pꝛimo p2ed Richardus p Abettamentid 


ꝓturatiom & inſtigatioſd Pdictozum Roberti Parr 
Rolandi Hacker Thomz Aldridge & Henrici 


Alleg pꝛius ut pꝛefertur apud Bingham habit ad 
115 Willielmum defamans & in vite ſue amiſ- 
onis 


ac omi cerrarum tenement” bono?” F catall 


# latronem arrafnari cauſand Pb crimen felonie 


tkuoz fozisfae pickm inducere & tangnam furem 


pꝛes p ipſum Willielmum fieri ſupoſit eidem 
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Willielmo falſo & malitioſe avcunc & ibidem im- 


lozma p2ed (criptam contineid in le falfam # 
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poluic ac quandam billam Indittamenti verſus 
iplum Willielmum adtunc é tbidem ſ(crib fecit 
tontineſd in le hanc kallam & ſcandaloſam ma- 
teriam  ſequew videlt quod idem Willielmus 


ſimuk cum quos Lanceloto Harriſon p nomina 


Willielmi Mugglecon nuper de Bingham in 


Cod p2eb Wheelwright, & Lancelot Harriſon 


nuper de iiſvem vill & Con? Labourer viceſimo 


quarto die Junii anno Kegni Dorn Jacobi Dei 


GD Angl' Franc. & Hiber. Regis fidei defenſo- 
ris, cc. viceſſimo pꝛimo c Scor' quinquageſimo 


lexto vi c armis apud Bingham p2ed in Cond 


p2ed tria fultra Anglite three Bedſteds valozis 


cujullibet eoꝛum duoderim Holidorũ und ligneum 
inſtrumentum, Anglice one wooden Frame to 


hang Bacon on, valozis duo; ſolid unam gratam 
Angk one Cheeſe rack valoy quatuor ſolid di- 
verſos pannos pictos Angk painted Clothes va- 


loz' decem ſolib un tribum, Angk one Tenis 


valozis ſer denarioz' unam multram, Angk one 
Pale valo2ts ſer denarioz” uni vaſem, Angl' one 
Tub valozis duodecim denar undd ſedile, Angk 
one Chair valozis duodecim denar diverſos pul⸗ 
vinar Ang? Pillows valozis decem lſolidoz' unũ 
lane Ang? one Blanket valozis quing ſolis 
und clauſulũd Ang? one Cock valozis ſerdecim 
denarioz? und tripodem Angk one Buffet Form 
valozis duo; lolis ducem' palas Anglice two 
hundred Wooden Pales valozis viginti ſolidoz” 
@ duo carectak fent Angk two Loads of Ha 

valozis utriuſque eo! ſex ſolids de bonis c cagal- 
lis cujſuldam Richardi Allen adtunc x hem 
invent felonice farzt' fuit cepic # alpoztavit kö ern 
pacem digi Dor) Regis nunc cozonam c dig⸗ 
nitak ſuas. Ac candem Willam Indigamenti in 


ſcans 


Juſtic Dorn Regis ad'Gaolam 'Pvick ꝓ pdick 
Com Nott' de piiſonartis in ea exiſteſ deli be⸗ 
rand alligſd necnon Juſtic digi Dom Regis ad” 


pacem in Cond Pdict conſervand necnon ad di⸗ 
verſa felonias trangt c ak malefae in Com̃ pzed 


com miſſa c ppetrak audiend & terminand alligid 


apud Note” Poick exhibuit Quam quidem: billam 
indicamentt iidem Juſtic' adtunc c ibidem de eos 


Richardo receperunt & publice legi fecer ac illam 
ſuper. inde Jur magne inquiſt ionis ꝓ eobd Cond 
Nott' ad eand General Gaole illius delibera⸗ 
tionem ſup ſacroſcd Dei Evangelia adtunc & ibis 
onerak c Jurak adtunc æ ibis deliberaver ad in- 
quirend EF veritatem de & ſuper materia in eadem 
billa content Þſentand ſup quo Pdick Richardus 


p abettament ꝓcuratiom conſpiratiom & inftiga- 


tionem po Roberti Parr, Rolandi Hacker, Tho- 
me Aldridge & Hen Allen poſtea ſci Pdict 


viceſſimo 'ocavo die Julij anno viceüümo pꝛimo 
ſupzadick ad eand Gaole deliberationem ꝓ coz-⸗ 


oe Pdict Cord Nott apud Nott' Pdict cozam 
kat tunc Juſtic ad Goalam illam deliberand ut 
Pfertur aſligid necnon Juſtic dickt Dom' Reg” 


ad pacem in Com' Pdick conſervans necuon ad 


diverſa ſelonias trangt & alta malefac in Com? 
Pb commiſla & perpetrak- audiend & terminand 
aſſign) ibivem materiam Pdict in Billa Pdict con- 
rent kalſo & ſcandaloſe c malitioſe pfat Jur mag- 


neinquiſitionis pꝛeb ſuper ſacrũ ſuum in Eviden⸗ 
ctiis dedit foze veram ubi revera materia illa in 
eadem Billa contenk fuic'falſa ficta @ ſcanvaloſa - 
_ E pÞb Richardum p abetcamentry conſpirationem 


L 


- Malicious Piolecationss 30 
ſcandaloſam materiam pꝛerecitak pdirk Richar- 
dus ꝓ abettamentitd peurationem & inſtigationem 
dick Roberti Parr, Rolandi Hacker, Thom 
Aldridge d Henr' Allen poſtea ſcil lt eodem vi⸗ 
teſimo die Julii anno viceſimo pzimo ſupzadicko 
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Fxcurationem e inſtigationem pᷣdictezũ) Roberti 
Parr Rolandi Hacker, Thomæ Aldridge & 
Henr. Allen pd maliciole machinat & deviſa 
abq aliqua juſta cauſa ꝓut Jur Pdick tunc plene 
apparebat ac ea ratione Jur p2edict poſt Evi⸗ 
dencias ö eis dat᷑ adtuut & ibidem dederunt ver⸗ 
dictũ & reſpons' ſua de & conternem billam Bs 
quod iidem Jur de makria Pd in po billa indica- 
menk lpec content ignozantes fueruut quoz” 
 quidem-Pmiſſo?? pdick pꝛetextu idem Willielmus 
non ſolum in bonis nomine kama opinione & cre- 
dene ſuis pick multiplicik leſus eſt verum eti⸗ 
am in magnos labozes c ꝓturbatiomd tam p im- 
p2ziſonamenti cozpozis ſui quam ꝓ erogationem 
expenditionem diveſar' pecunie ſummarum p in⸗ 
largiamento ſuo in ea parte & purgatione ſua 58 
ſubire c expendere coacn” fuit ad dampnum ipſius 
Willielmi quadzaginta libzarum, Fc. Et unde i⸗ 
dem Willielmus p Johannem Martyn AttoziD 
ſuũ queritur quare cum idem Willielmus bonus 
verus & fidelis ligeus didi Dom' Regis fit ut 
bonus verus & fidelis ligeus dici Dom? Regis a 
tempoꝛe Nativitatis ſue hucuſqz abſqz ulla ma⸗ 
tula ſive ſuſpitiom furti latrocinii felonie vel a- 
| licujus nocibi Criminis fe geſſic habuic & guber⸗ 
 navitc & ita tam apud vicinos ſuos quam alias ex⸗ 
traneas perſonas habit dicus nok & reputak' ex⸗ 
titik po tamen Richardus Pmiſſoz' non ignar 
machinans & malitioſe intendens bona nomen 
famam credentiam & eſtimation ipſius Willielmi 
ledere detrahere pejozare ipſumque Willielmum 
injuſte moleſtare verare & pturbace ac in vite bo · 
nozum F catallozum amiſliom̃ periculum mants 
feſtum inducere & inferre viceſimo octavo die Jus 
1 lii Anno Regni Dom' Reg' nunc Ang] viceſt- 
1 mo pꝛimo apud Bingham tonſpirat᷑ ink ipſum Ri. 
. chardum i᷑ Robertum Parr, Rolandum Hacker, 
Tr Thomam 
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ppetrat᷑ fuit arreſtari ꝓcuravit ꝶ ad generalem 


ie ous Pole 
ridge c Henr 


18 1 \ 
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Thomam Ald 
cujus felonie furti aut latrocinii p ipſum Williels 


mum unquam ppettak ipſum Willielmum x 


quadam felonia p ipſum Willielmum viceſimo 
quarto die Julij anno viceſimo pzimo ſupzadict 

apud Bingham pzed fieri ſuppoſi ubi revera 
nulla felonia p ipſum Willielmum in ea parte 


Gaole deliberat ꝓ pꝛeb Com' Nott. in eodem 
Com' Nott. cozam Henrico Hobart Mit, Bare 
Capitaf Juſtie Dom' Reg? de banco  Edwyardo 
Bromley, Pit uno Barow Scace Dom' Reg ac 


Juſtic dicti Dom* Regis ad Gao? digi Dom? 
Regis de pꝛiſonariis in ea exiſte deliberans 


aſſigſ ac Juſtie digi Dom? Regis ad patem in 


| Com? pzedconſervand-necuon ad diverla felonias 


trangr & alia malefa@. in Com' pzed commiſla 
& ppetrat audiend & terminand afligid tenk apuy 
Note. pꝛeb in pzed Com' Note. die lune viceſimo 
octavo die Juniz Anno Reguti -diti Dom? Reg” 
nunc Angl' viceſimo pzimo pzeb Richardus per 
abettamentum pꝛocurationem e inſtigationem Pb 
Roberti Parr, Rolandi Hacker, Thomæ Ald- 


ridge & Hear. Allen pꝛius ut pzefertur apud 


Bingham .Þb habit ad ipſum Willielmum defa⸗ 
mand & in vice ſue amiſſonis ac omnium kart 


tenementoꝛ bonozum tatallozum ſuozum fozisfact 


Pick inducere tanquam furem & latronem arraini⸗ 
ari cauſand Pdick crimen felonie Pdict p ipſum 
Willielmum fieri (uppoſif eidem Willielmo 
falſo & malitiole adtunc & ibidem impoluit ac 
quandam.billam Indictamenti verſus ipſum Wil- 


lielmum ſcribi fecit continew in ſe hanc falſam 


e ſcandaloſam materiam ſequel) videft᷑ quod idem 
Willielmus ſimulcid quodam Lancelot. Hari- 
ſon p. nomina Willielmi Mugglecon nup de 

= Bingham 


[2 malitioſe ablque aliqua cauſa ſeu toloze ali⸗ 
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Bingham in Com? Pdick Wheelwright & Lan- 
celot. Harrifon nup de Milf a Com? pd Labourer 
viceſimo-quarto die Julif Anno Regni Dom 
Jacobi Dei Gd Ang Franc. & Hiber. Regis 
fidei Defenſozis, ct. viceſimo pzimo x Scot. 
quinquageſimo ſerto vi & armis apud Bingham 
Pdick in Com' Bdick tria fulcra, Anglice three 
Bedſteads valoz? cujuslibet eozum duodecim lo- 
lidozum uni lignerd inſkrumentum, Anglice 
one wooden Frame to hang Bacon on valoz” 
duodecim -:folidoz uid gratem, Anglice one 
' Cheeſe Rack valoz quatuoz ſolidozum diverſos 
pannos.pictos, Anglice painted Clothes valoz 
decem ſolidozum unum cribid, Anglice one Te- 
nis valoy ſex denariozum unum mulctra), Ang⸗ 
| lice one Pail valozis ſex denariozum unum va- 
fem Anglite one Tub valozis duodecim denar 
unum ledile Anglice one Chair valor' duos 
decim denar diverſos pulvinar Anglice Pil- 
lows valoz' decem ſolidozum unum lanerd, Ang⸗ 
lice one Blanket valoz' quinque ſolidoy unum 
tlauſulum-: Anglice one Lock valoy ſexdecim 
denariozum unum tripodem Anglice one Buf- 
fet Form valoz' duozum ſolidozum ducent' Palas 
Anglice two hundred Wooden Pales valoris 
viginti -folidourm c duo carecak feni Anglice 
two Loads of Hay valozis utrinſque eozum ſer 
ſolidozum de bonis & catallis ejusdem Richardi 
Allen adtunc & ibidem invent felonice furat fu- 
it cepit & alpoztavit tontra pacem didi Dom 
Regis nunc cozonam & dignitak ſuas. Ac ean⸗ 
dem billam invicamenti in fozma Pdick ſcriptam - 
contiueid in ſe falſam c ſcandaloſam materiam 
Precitat pzedictus Richardus per abettamentum 
ꝓꝛocurationem conlpirationem c inſtigationem 
Pdictoꝛum Roberti Parr, Rolandi Hacker, Thomæ 


Aldridge c 
viceſimo octavo'-die Julij anno viteſimo pzimo 


= i a? 
111 4 


Hent. 


897 
131 


Allen poſtea ſcilicet es 


ſupzadicto pzefat tunc Juſtic pint Dom' Reg 
ad Gaolam pzedictam Þ p2edigo.'Com' Note 
de p2iſonariis in eadem exiſtemd deliberans aſ- 
ſigũ necnon Juſtic dint Dom' Regis ad pacem 
in Cord p2zedict conſervand necnon ad diverſa 


feloniag'tranſgres? c alia malefac in Com' pzed 


commiſſa & perpetrak audiend c terminand al⸗ 
ſigid apud Note” pzedick & habit quam qui⸗ 
dem billam -indictamentt iidem Juſticc adtunc 
& ibidem de eodem Richardo receperunt & pub⸗ 
lice legit fecer ac illam ſuperinde Jur magne 


inquiſitionis pʒo eodem Com Nott' ad eandem 


generalem Gaole illius deliberationem ſuper 
ſacroſancta Det-Evangelia adtunc:i@ ibidem one⸗ 
rar c Jurak adtunc c ibidem deliberaver ad-in- 
quirend & veritatem de & ſuper materia in ea⸗ 
dem billa content pꝛeſentand ſuper quo pꝛedick 
Richardus per abettamentum pꝛocurationem con- 


ſpirationem e inſtigationem -pzedicozum Ro- 


berti Parr Rolandi Hacker Thomæ Aldridge 
t Henrici Allen poſtea ſcilicet pzedicto viceli⸗ 
mo octavo die Julij anno viceſlimo pzimo ſupza⸗ 
dick ad eandem Gaole deliberation) pꝛo cozpoze 
pzedicti Com' Note. pzedick cozam p2efak tunc 
Juſtic ad Gaolam illam deliberand ut pzefers 


tur afſigi) necnon Juftie vie Tom' Regis ad 


pacem in Com' pzedick conſervand necnon 
ad diverſa Felonias Tranſgres' & alia MPale- 
facta in Cond pꝛedick commiſla & perpetrak 
audiend & terminand aſſigi) ibidem materiam 
pꝛedictam in billa p2edicta content falſo ma- 
litioſe & ſcandaloſe pꝛefak Jur magne inquiſt- 
tionis pꝛedick ſuper lacand ſuum in Eviden⸗ 
tiis dedit foze veram ubi revera materia illa 
in eadem billa content fuit faiſa ficta & ſcans 
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'daloſa & per pzedick Richardum per abettamen- 
tum conſpirationem pꝛocurationem e inſtiga⸗ 
tlonem pied Roberti Parr Rolandi Hacker 
Thomæ Aldridge & Henrici Allen pzed ma- 
-litiole machinak & deviſak ablque aliqua Juſta 
taula pzout Jur pꝛeb tunc plene apparebat ac 
ea ratione Jur p2eb poſt Evidencias pꝛeb eis 
dar adtunc & ibidem dederunt veredictrd & 
repons' ſua _de--E- concernen)/ billam pꝛedictam 
quod iidem Jur de materia pzeb in pzedick 
billa Indictamenti ſpec c contenk ignozantes 
fuer quozum- quidem pꝛemiſſozum pxeb pꝛe⸗ 
textn idem Willielmus non ſolum in bonis no- 
mine kama opinione & credencia ſuis pzed mul- 
tiplicit lefus eff verumetiam in magnos labo- 
res é perturbatiom tam per impziſonamen- 
tum cozpozis ſui quam per erogationem ex⸗ 
penditionem diverlarum pecunie ſummarum 
ꝓ inlargiamento ſto in ea parte c purgatio⸗ 
ne ſua pzeb ſubire & expendere coack fuit ad 
dampnum tpſius Willielmi quadzaginta libza⸗ 
3 Et inde pꝛoducit ſeck, gc. Winch 
j 4» ; Pl £Þ 
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dictam 
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Re 


licious Accuſations. and Proſecutions 
that are extant in the Books of En- 


coram Fuſtic ad ſeſſionem, Her. 71. 


De verbis fur 


* 


References to all the other printed Pre- 
cedents of Actions on the Caſe for ma- 


Dꝰ eee quer? cum felmia, duffione co- 


ram Tuſtic pacis & examination ulteriori 


ti ratione quorum quer fuit arreſtat. pro 


ſuſpitione feloniæ per mandat. Fuſtic in London 
2 * feloniee per Tuff 


ent quouſq; invenit manucaptores ad cm- 


parend. ad proximam ſeſſionem packs ad quam 
fuit dimiſſus per proclam. Ra. Entr. 12. 
De billis exhibit* verſus quer de falſa inrotu- 


tatione placitorum in Com banco, & procuratione 
 quer ns examinari ſuperinde. Ra. Entr. 


3. e 

De billa ſcandaloſa verſus Quer fixa ad ofliumec- 
cleſiæ. Ibid. Lk 

Pro nuncio Regis de falſa & ſcandaloſa petitione 
ver. eum exbibit. Fuſtic ad ſeſſiunem. Her. 


153. 


Pro Atto de falſis articulis exhibit. verſus eum 


in Cancellar, unde ſuper ſacramento def. bre ve de 
bona ge ffura emanebat, & quer arreſt” fuit ſu: 
Fler. boy, won) fe” i 
Verſus Abettors in Appeal. Ra. Entr. 43, 


De oneratione Quer cum felonia ductione coram 


Juſtic pact in London & detent quouſq; inve- 


nit manucaptores ad u ' ad proximam ſeſ- 
ſionem pacts ad quam 

Ra. Entr. 339. Simile, Vid. 147. 

. 5 Us Pre- 


imiſſus fuit per proclam. 
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Pro nuncio a Reg 45 FA 6 ſcandals petitione ddl 

aum exhibit, ad Juſtic ad 4 Ke per eos 
deliberat ed confi Vl Reg Entr.72. 

Pro legum Dottor' & 22 3 cipal' Epi L. de 


fulſo & ſcanduloſa peritione verſus eum exhibit 
i al (Committee de Parlinment. "Vid. 36. 


Simile de petitione impreſſa & publicata. 1 Saund. 
120. 


Pro Attorn de fal _ articulis exbibzt . en in 


(29S 


- Cancellar, unde ſuper Sacramento def- 22 de 


bona gare e Banco Regis emanavit & Nur 
; OT fuit ſuperinde. Ra. Ent. 75. 


Tables to 
the Books 


of Entries Pro le 64 Len 4. ſcandal Ble 2 
this is refer- Bro. 22. 

red to Page 
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. Eliane. 


De werbis imtozications .& <ndiflemento ad of as 
unde quer acquietat*, Co. Entr. 7. 
De impriſonamento & indictamento quer ad ſpe- 
cialem ſeſſionem defurto unte quer Fruit _— 4 
1 Bro. 207. 
De im Poſitione criminis feloniæ 6 procuratione quer 
gh ay Sacro def. indicturi, unde quer placitavit 
E fit acquietat ' Juper triatione. 3 Bro. 109. 
. elonia impoſit. quer & *ndiemett leber. 
de 27 H. 8. 41. 156 | 
Simile in Midd. Aſh. »6 | | 
De ductione quer coram Fuſtic. Pacis 3 
cum Ruberza recognie pro comparenc* ad aſſifas 
iterim oneratione ibidem cum Roberia, billa In- 


didtamenti Sacro bas Joy erinde, E . 
„ pn F. ſup Ever 


« Nite, in the De a "ar mp coram Fuſtic. pPacis opus Weſt 
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ereminis roberiæ Sacro Defad Alem indictamenti | 


| Super indictamento de Berretria. 


De exhibitiane indict ament. felonicæ 


-  \Baitrſaus ˖ 


roberia indittament' ad. aſſiſasimpoſitione 


8 ignoramus inde. Her. 147. 


Pro Attorn indictat in London de Prejieio & acqui- 


etat ſuper triatione. Aſh. 2 
Her. 88, 226. 
Perſus 2. def. qui Lame quer. indictari de Barre- 


Simili: de acaeſſor. felmie. Thor 3; 35. 


De 4 25 impoſit. quer & — frei i 


1 Bro. 3. 
Re. Dec. 105, 131. Ck. 79. 
5 5 aſſiſas & ee "£ IH 17. 
verſut quer ad 


general Seſſion” & recogn cum manucaptori 


Pre can parencia ad affizas & ibid de felonia ac- 


quietat fuit per patriem. Win. Entr. 74. 
Def N cum alia præbabita cauſavit quer 
capi 
def. ad billam — & 1 fro. Va. Me inde. 
Win. Entr. 104. "Simile, 
Placitum inde. 1 
Simile de Roberia. Ra. her 68. Sieur, 2 Mo. 
Int.. ac + 
De ductione coram Full? pack erat cum Roberis 
etentiana prifona quouſq ; invent wanucaptores 


pro comparent ad aſſizas, iterum oneratione 
ibidem de Roberia, billa indictamemi per d ex- 
bib, & Sacro ejus ſuperinds zaun per 
Fur. Hats zo. $840 


VU 3 De 
* f 8 


indictamemt ad afſizas, SCacru 


5 . g 
293 g | 


jratione prebabita cum alio canſavit quer 


tria in London, un de acquieras' ad. faſfieners de 
Newgate. 'Ub. 31. nh 
- De impoſitione criminis felonie & proouratione quer 
tne Sacro. Def- in by: dictari cer, yo placitavit 
wit aequiatat per triatione. ko. 510 
Simile pro Attorn. Win. Entr. 74. Bro. " 3 


a. Mec: 42. 


. Deinpriſenaniines & — "REY 
ſſeſſian con Prefidente Wailiee de furto am * 


: Simile pro indictand 


; Simile de Procuratione aur naten, pro] 


__ fuit "ncquicrar?, | RA. Entr. 341 Br R. 47. 


 Simile ad afſizas unde ignoramus. Han. 255 $3. 


De werbs: furti & indictamento ad Aal ande 
quer. fuit acquietar”." Tho. 36. 
Pro Cleriso verſus 3 qui cauſaverunt quer capt 14 


2 Puellærecagn pro comparent. ad ſeſſion & ab. 


nude reco com parent ad aſſixas billa indicta- 
mem. ep 4 raptu pred. Sew” he? ee 
_O& ignoranmus: Wi! Entr. 96. vs 
Simile 24 rar tantum.” Pl. Gen. 48. 
pro inſults & conats 
ad rapiad uxor 1 26 A. „ e 


Super indictamento Barreviie ad'S Hamer 6 
Bro 18 e RT Inner n wks ok, 
Verſus 3 qui cauſaverunt quer indilart de . 


in London unde fuit acquierar. ad ſe fo wag ral 
gate. Ra. Entr. 340. 


Bro. 22. ae 

Pro Clerico indiflar per def. ad k ow. — 
crimine fodomitico de 22 4 indiflament. _ 
 Jenoramus inde. ' 2 Bro. 21. een e 
Confuratione mo aſſes. 2 


Kamens, 1. Pro ab. 
2 Pyo 


Super Indiftamento' de 
Bro 24; F 
Pro indifament. 0 tie 5 5 


Ingreſſi in terras illicit 5 manu 
in terr illiute 8 | 
C Cl. 24. | * 
Pro indiftando quer e. ian poblcam per ip | 


fum _occluſam. Id. 31. 
Pro indiftando-quer. pro ruſults 6. * wy igno- 
ramus recogu. per 7 mays —— Id. 32. 
De pronunciando quer fore exc 
rr 2 Bro. 20. 


Pre 


- 


* cia 


] 
0 


ie Panel Glas: ON 
Simile pro informando verſus quer. quad. riotoſe cum 
alia offemblas. fuit & 4 _ * 


. 8 8 80 
1 De uur, fri. 


prejecit in Lato. 92. | 
De 2 quer, in Cur. Civitas foe 85 dias x 
4. 

De execut, brevis pſt breve 4. errore. allocat'. Her. 
234» wat 
De avtaflurione in Cur. Civitas. fine "cauſs. actions. 
1 Bro. 36. CO ras | 
Simile Ubi Car -non | habuit Furiſdiftion ; . 

2 35. Simile hoc, cons Regni fundit, Id. 


Simile dr dentin in priſms quouſs; invenit 
Simi proce e Lan R is. Bro. mec. =" 8 
Simile 755 naſe Com OO & proceſs" extra 


oo e ad ſect. Def. fine cauſe attionis. 


27 J. * Banco ac etiam bile 44 
ro. R. 50. 
e def & al. Vid. 36. 
De indebita © proſecutione in Cur Principallsats 
Mallie. Ra. Entr. 62. 

Pro Attorn. verſus Attorn. de arreftation. * 
i onament. quer. ſur" briefe de privilege & pro- 
curatione quer. arreſtari ad fel. al fine cauſa ail io- 
ns.” Ra. Entr. 90. 

De attach, 2 per catalla ; Cur. dele Cheny ad 


Jeet.” R. 1 ejus , * 33 
0 


F 


2 Mſanoes- | 


8 Ea. mY r arr fir nts dne. 
| 1035 2 nnn 


| Pro ang abs "virſus ut'- qui traxit eum in acta 


coram commiſſionar. concernen * CanſasEccleſiaſticas 
& indebitum exercitium Offi ſui Attorn. Cl. 
Aſs. 205. 


3 pro beg, in Cur. Chriſtian fine 28 


Eo quod de Toes; quer. 7 2 arrifteri 1 
London. 0 1. Aſs. 213. 


Eo quod def. ger” proſecut. falt breve- 5 Ga. | 


Sa. nomine olretiur 2 W arranto.. e R. 


05 — quer, fore — 22 
cauſa rationabili. 2 Bro. 20. Tho. 59. 


Pro proſecutione quer Feta ſcript. 5 Vie ' ſe 
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rUſances are Fa. As concern the I and and 
8 the Ways, or Houſes; of thoſe we will 
treat in the firſt Section, and in the ſecond 
of theſe; and in the Thitd and Laſt, add 
ſuch Precedents of Declarations as were ad- 
judged moſt uſeful, with References to all 
char are extant in 1 the Books Ms ares. 7 


nr rere ee 
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adjudged. t that it was not- ©'S SGodb. 546 7 


ty was found. for the Plaincit 


| Intereſt in the Croſs-way, but only an Eaſe- + 
ment. WINS Coby 79. OP 72 


2558 2 which he could - not go to his 08 05 2 


Cloſe in another Town. Coob cock Ex- * 
ception that the Writ was vi & arm and 
it was agreed per & „That for that Saus 
it was not good; alſo che Viſne was of one 
Town only, whereas it ſhould: have been "RG » 
both; for ke ſaid, That in Hankford and Ra- 8 
ſell's Caſe, the Nuſatice was laid in one Town, Shen v 
quod his Mill in another Town could not Towne+ 
grind, and upon Not Guilty pleaded, the : 
Viſhe came from one Town only: and ĩt wass 


An Action upon the Cole was brought for” 
ſtopping up a Way, and Iſſue upon'Not-Guik fon i 
i and moved in he . 
in Arreſt of Judgr becauſe. i in the Count of « Place. 
the Plaintiff hath . that the Inhabi- ; 
tants of &. have uſed to have a Common Crols- | 
way, Gr. and that he is an Tnhabicant in a 
Meffuage in C. and hath not ſhewn that c. 
is antiqus villa. But by the Court that was 
das and the Pooſcripeion held good 
enough; for he doth not claim any Right ot 


Noy 120. Stone 
„alen. | Een ed. | 


1 15 


What spe- If a Publick Way is ſo ſtopped that à Per- 


cial Da- | 2 2 5 . 
+<ſfi. ſon is thereby obliged to carry any Thing a 
N to longer or worſe Way, tis a ſufficient Special 


amchen Damage to maintain an Action on the Caſe. 


tor a Pub- T. Fones, 156. Hart v. Baſſett. iar gt., lee 4; 
— os Caſe, and declared, That he 0 ofieſied 


Cute 'for of a Colliery, and that there was a Highway 
Hicke, near, by which he uſed to carry his Coals, 
leading to and that he had a certain Quantity of Coals 


the Plain- dug ready for Sale; and that the Defendant 


Ya On dug a Colliery near his, and intending to draw 
rs hr ogy 5 | 8 

Jorene to away his Cuſtomers, and deprive him of his 

of ene Pro- Colliery, ſtopped up the ſaid Way, fo as 


firs thereof, Cats and Carriages could not come to his 


akte Colliery, per quod per totum tempus pred. proficu- 


fir, e. and um Carbonariæ ſue pred. totalit. perdidit. & car- 

wa pe bones ſui præd. pro defectu emptorum ex cauſa pred. 

ed for want magnopere deteriorat. & 3 devenerunt. 
See. Nos CuP and Verdict pro err. 

vided whe, All the Court agreed, That where an Ac- 

ther Action tion lies for a publick Nuſance, there muſt 

No Action be a Special Damage; for he that did the Nu- 

lics in lance is puniſhable at the Suit of the Publick; 

pubic and to allow all Private Pexſons their Actions, 

without Without Special Damage, would create an in- 

Age, finite and endleſs Multipſicity of Suits. Er per 

Turton and Gould, Here is a Special Damage, 

and well enough ſet forth; for all have not 

Coal-pits, and the Matter ſubſequem to the 

per quod is not traverſable. Vide 1 Roll. 89. 

Goldib. 146. 1 Leon. 236. 1 Roll: 63. pl. 31, 

1 Co. Fi. Ventr. 114, 126, 2 Fo. 146, 156. 

a ſtrong Caſe. To ſhew a Special Damage 

tis ſufficient to ſay per quod ſervitium, for ſuch 

a Time, amiſit. Hob. 284. erexit ad nocument. 

liberi tenementi ſui. 9 Co. 53. per quod Commun. 

habere non poteſt in tam amplo modo & forma, and 


the 


py Fr o& "yy ee » y Pa 3 A\wy;199 © 2 me ray 0) =» Moo og hain, Oy. 
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r- the Damage does not conſiſt in a ſingle In- 
2a ſtance, as per quod maritagium amiſit which may 
al be ſhewn ; but in ceſs principali it would be 
ſe, infinite. *Rokeby and Holt, Chief Juſtice, con- 
ra. The Plaintiff's near Scituation yields him 

ed a2 Convenience, but no Right; for it is the 

ay King's Highway, for the equal Uſe and Be- 

ls, I ncfic of all his Subjects, and the Plaintiff hach % 

als no more nor no better Right than any Body can bare 


7 1 1 > 4 d Action » | 9 
ne. elſe; and Ee held a Man ſhould nat have = = 
w If 2 particular Action without a In ticular 1 


— rti 4 
nis ry or 4 particular Right, which are the fojury or 
as rounds upon which all Actions ace founded, Rigs. 


his and to which they | muſt conform, Vide 2 e 
n- Saund. 115- J Cro: 884. ThisPlaintiff had net- 2. e 
17. ther a particular Right in this Way, nor a par- „ 
ed. ticular Injury; for the Stoppage is common 
wt. to every one as well as to him, and an In- 
dictment would lay it ad nocumention omnium 
c- I ſubditorum per viam illam tranſeun; and the Ca- 
aft ſes cited on the other Side were founded on - 
u- I particular Right; as Caſe for a Stoppage 
k; where one hath a Way, a Watercourle or 
Common to his Honſe, Mill or Tenement, | 
_ the Action 0 3 on a particular 
ight, and lies without the per 9 2 5 
3dly, They held, That ſup — Fe was Mor PUR 
a particular Injury by ſpecial Damage, that in general 
cial Damage is not ſufficiently ſer forth 9 
or it is not ſufficienc to ſay he loſt Cuſtomers, not come, 
or Buyers could not come, without ſhewing 2 
Buyers were coming, and were hindred. Vi. glly that 
PO ot, I: RE OF e eee, 
And the Cale in 1 Noll. 53. has been often ing and 
denied, and is not Law; for the Damages were bin- 
muſt be ſpecially ſhewn where the Words 4 
| themſelves are not actionable. 1 Roll. 58. 8 1. 
he 2 5 5 
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1 Cra 140, 1 Roll. 34, 35, 36. muſt ſhew 

the Caſe of Paine and Partridge, 2 W. & N in 
this Court. Caſe for not keeping of a Ferry. 

boat, which. was for all the King's People pay. 
ing Toll, but gratis for the Inhabitants of ſuch 


1 eee which. the Plaintiff was one; 
in this Cat 


FI Cale che. Court held the Cuſtom to be 


— 
Or Mction, Zoch but chat the Action doth not lie; for 
in Arreitof tho the Plaintiff has a: particular Right, yet 


udgment that copſiits. in being exempt from Toll, and | 


ule made 2 : 2 
w ſtay not in paſiing, which is common to all; fo 


Judgment chat the not keeping the Ferry is a publick 
Der. and al. Nuſance, for which the Plainciff cannot main- 


terwards tain an Action more than any other Perſon 


lh but the, Defendant muſt be indicted. The 


divided © Court, being thus divided,. and there being a 


dhe Action former, Rule to ſtay Judgment, no Judgment 


lay, the could be entred. Es per Cur, If the Court had 
Plant”. been divided on the figſt Motion, the Plain- 
have Judg- tiff might have entred Judgment ; but now 
ment, no this Rule muſt ſtand, or be diſcharged ; and 
Rule could diſcharged it cannot be, becauſe the Court is 
eee Fe divided: 1 Sa . Taten mae 


the fir . Moore. * k 


* 


3 dict, it was. moved iu Arreſt of Judgment, 
good,with-: That the Plaintiff had not intitled himſelf to 
aur pre-. the Way by Preſcription, yet the Declaration 
d, was held good, being aſter a Verdict. Vent. 
174. St. Fobns' v. Moodje. S. C. 2 Lev, 114. 
the like Exception was taken to a Declaration 

for Stopping after Judgment by Default, but 
Over-ruled. 3 Lev. 266. Windford v. Wadlefth 
See 2 Vent. 186. Lute i999. 
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who refuſed. And the Chief Juſtice. cited 
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In an Aion upon the Caſe; the Plaintiff 
declared, That he-was ſeized in Fee of an 
Houſe and Land in D. where, he had Com- 


mon appurtenantin ſuch a Place; and that he, 


and all thoſe, whoſe, &c. had a Way from the 


301 
Caſe lies 
ſor ſt 


ping a Way, 


as well as 
an A 


ſaid Place, wherein, c. and that the Defen- 


dant toraliter had ſtopped up his Way whereby 


he could not come to his Common, but had 


al 

ſendant pleaded Not Guilty, and found a- 
gainſt him, and Judgment given for the Plain- 
tiff; and Error was afligned; becauſe he 
ought not to have brought an Action upon tlie 


| g, loſt the Uſe thereof, & The De- 


Cafe, but an Aſſiſe of Nuſance, in Regard the 


Inheritance is in Queſtion. And ſo upon the 
firſt Motion held divers of the Juftices and Ba- 


ration had of the Books of 5 Elz. Dy 


ons; and after divers Motions, and 'Conlide- 
er I. 


H. 4. 2 H. 4. and others, they reſolved; That 


the Action was well brought; for he hath E- 
lection to bring either the one or the other. 
For altho' there hath a Difference been taken, 
where the Way is ſo ſtopped up that he loſeth 


the Uſe thereof altogether, and thereby his 


Common; there an Aſſiſe ſhould lie: But 
where he is eſtopped but in Part, and not to- 
tally, that there an Action upon the Caſe lies, 


and not an Aſſize. They conceived it not to 
be any Difference; for he hath Election to 


have either the one or the other Action ; eſpe- 


cially as this Caſe is, where it appears not 


that the ſtopping was made by him, who 
is the Tenant of the Freehold, but it might 


be done by a Stranger, Who hath nothing c 
do with the Land, or by one who hath but a 


Term therein; wherefore they all reſolved 
that the Action was well brought; and there - 
| upon 


K 


2 d az 
upon the Judgment was affirmed. 1 Cro. 845 · 
pbk C b. See 1 Croke 4.66. Alſton I" 
. Pamphlyn. See Noy's Rep. 112. Gamford v. Nigh- 
tingale; yet beſides the Caſe in Dyer cited above, 
tis held in 3 Leon. 13. Anonymus, which Caſe is 
reprinted verbatim in 4 Leon. 167, & 224. that in 
this Caſe an Aſſiſe, not an Action on the Caſe, 
ought to be brought; but I conceive the Law 
to de otherwiſe underſtood now, and many 
Inſtances occur alſo in our Modern Books, 
where the ſame Exceptions have been taken 
to Actions on the Caſe for diſturbing the Plain- 
tiff of his Common (which ſtands upon the 
ſame Reaſon as this does) and have been con- 
ſtantly over: ruled. Style 164, G. 
—— 
. Topping a Way, the Plaintiff declared, That 
T for 2 he as : 
Tveriis, is for the uncertainty of the Words, pro quibuſ- 
naught. dam Averii ſuis. i Leon. 236. Martingd 27 
Andrew. Ds VV 
In an Action ee Caſe for a Nuſance 
Tenants in erected ; it was reſolved per totam Curiam, Where 


Comme" a Nuſance is made to the Land of two Te- 


ſhall jo 


in an Ac: nants in Common, that they ſhall join in an 


; nc the Action; for it is Perſonal, and concerns the 


2 Nuſance, Profits of the Land; ànd as they ſhall join in 
| Treſpaſs, ſo they ſhall join in this Action: 
But in forging a falſe Deed they ſhall fever; 

for that concerns the Inheritance of the Land. 

It was alſo, held, That for a Nuſance erected 

te in the Name of the Deviſor, and continued af- 


- Nuſance terwards (as this Caſe was) the Deviſee ſhall 


+ -— pad join in the Action; for the Continuance there- 
the Com- Of is as the new erecting of ſuch.a Nuſance. 
mpeg. 2 Gro, 231. Some v. Barwick, 3 ny TT IE 

Sond af. + : ' 7 : Action 


ad a Way pro quibusdam iaveriss ſuis ; after hh 


whereby he had loſt his Paſſage, &c. The 


_ cerned all the Inhabitants of Canterbury) it was 
found for the Plaintiff: And now moved in 
Arreſt of Judgment, That it was a Miſ-trial, 


the Court held it to 
it was by Aﬀent of t 


- judged, That an Iſſue tried by another Jury 


a Common Nuſance, and is puniſhable in the 
Court-Leet only, unleſs he can ſhew ſome 


St. Albans Term, between Williams and Jobns, - 


not within a Manor, and the Parſon of the 


ces . EIS 


! 


Action upon the Caſe, 
been a Way within the City of Canterbury, S Henakt 
leading from St. Peter s- Street unto a Street call d for a No - 


| Ryſhmarket ; and that the Inhabitants of the cer malt 


City had uſed, Time: whereof, c. to paſs de ſpecial 
that way, and that the Plaintiff was an Inha- dung © 
bitant there; that the Defendant. had made a an Action 
Ditch, and erected a Pale croſs that Way, = Fun” 5 
Defendant pleaded Not Guilty : And by a 
Viſne awarded of JF. in the County of Kent by 

Aſſent of the Parties (in Regard the Cauſe con- 


Firſt, Becauſe it ought to have been by a Viſne 
of Canterbury. Vide 21 Ed. 4. 31. Dy. 299. But 
well enough, becauſe 
| e Parties, which is en- 
tred upon Record. Et conſenſus tollit errorem. 
Vid. 44 Ed. 3. 6. 44 Af. 4. Dy. 37. And Fen- 
ner cited the Lord Cromwell's Caſe to be ad- 


* 


than it ought to be, yet being by Aſſent, 
was well enough. Secondly, It was moved 
by Coke, Attorney General, That this Action 
lies not for a private Perſon, becauſe it is 


Prejudice; as 27 H. 8. 27. is, and ſo it was ad» + 
judged in this Court between Serjeant Ben- 
low and Kemp, That he might maintain an 
Action upon ſome Special Prejudice. And at 


it was adjudged, That where a Chapeh, was 


adjoining Church uſed to read Divine Service 
EY | . "Every 


; j ; d : | Fug B22 - 
* 1 EF 
14 U * bad” 
I i p 4. 3 . - . © SEL l 
's. KB - 


| Ss j 5 * - z £4 
4 : : * * 9 FE : 
os "" : + 
N , ; 5 oh. ” N *P 
y 3 ; ö 53 f * 
% *B 
+5 1 * * 71 
whereas there ; had Whether 19 
. 4 < - bY \ 4s 


2 — 


—— 
— 6s as way 

. — — I 

— . ©. - = Wo 


— 2. 


- 
— — a 
TTT 
. 


—— 


————————— ——— 
— — — —.— — 


— — — 
r —— 
— — e 
—— — — 
— L . 
- . — 


ap 


* 
5 
* 4 a 
4 Y 
4 
i . 
4 1 8 
1 
10 * 
1 
4 
* 


4 .. ˙ -A 
I 
* 2 * 
. 
RW * „ 


How to 


— 


7 FR 
: 4 
3 „ 2 
* 2 . 


* 
„ 4 
i Ns 


hapel; and for that the Parſon 
had failed therein, the Lord brought an Ac- 
tion upon the Gaſe, and adjudged that it 
4ay not; for ſo every one of the Tenants 
might bring the like Action, which would be 
inconvenient, that he ſhould be liable to all 
their Actions: But he ought to be puniſhed 
by the Ordinary in this Caſe: But peradven- 
ture, here there is not any other Remedy 
to be had, than by Action, there every one 
may have his Action, who is grieved: And 
therefore it was adjudged between Vest 
and Powell, where the Inhabitants of Sour, 
ark had a Common Watering - place, and the 
Defendant had ſtopped it; Twas adjudged that 
an Action on the Caſe lay. But it is here puniſh- 


able in the Leer, wherefore, c. And of that 
Opinion were Popbam, Gaway and Fenner, 


That without a ſpecial Grief ſhewn by the 
Plaintiff, the Action lies not. But Clinch, e- 
contra; for the Stopping of itſelf is a ſpecial 
Prejudice to the Plaintiff, chat he cannot go 
that Way. Wherefore it is Reaſon he ſhould 
maintain the Action. Sed adjourn'. Co. Lit. 
fol. 56. 1 Cro. 664. Fineux werſ. Hovenden. 


weo + Ina Declaration for Nuſance in ſtopping a 


2 Way. Way, tho the Way be appurtenant to a Houſe; 


the Plaintiff in his Declaration ſhall never al- 


lege a Way to be appendant or appurtenant 
to a Houſe, becauſe it is only an Eaſement, 


but no Intereſt; otherwiſe of Common, which 


d sĩ an Intereſt. Adjudged on ſpecial Verdict. 
. N. 159. Godfrey v. Frith. FO ti 
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bee every Sunday, for the Lord and bis Tenants, 
Ain the ſaid 


| 
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In an Action on the Caſe for a Nuſance in'A Way 
ſtopping of a Way; the Plaintiff by bis De- claimed by 
claration entitled himſelf to the Way by a Preſcripi- 
Cuſtom, whereas he ought to have claimed it 
by Preſcription; and for that Cauſe the Court | 
held the Declaration to be naught. V. Jones 
376. Baker v. Bearman. 4 ls 
In an Action on the Caſe for ſtopping a The m- 
Way: *Twas moved in Arreſt of Judgment, qua the 
That it did not appear in the Declaration to ay _ 
what Village the Common Way led to. And forth ia the 
er Cur”, It is a good Exception; but if it had Declatati- 

een unto a Common Way there, or in 
ſuch a Village, ic had been good. 1 Brownl. 
6. Allyns V. Spa rks. : | | . 15 

The Plaintiff 1 7 2 Yo 2 trans 
peciam paſtare ; and after Verdict Judgment 
was ſtald. becauſe pecia paſture in uncertain. 
Lutw.'124. Jones ver. Hammond. | 
If it be laid co be %; ad Commun tis good, 
becauſe it ſhall be intended a Common Field; 
but if it is uſque ad Clauſum, *tis ill, unleſs the 
2 Plaintiff alſo ſhew in his Declaration what 
1d Intereſt he had in the Cloſe; Larch x60. Par- 
it. ker v. Newſham.' See Ney 86. | | | 
Action upon the Caſe for laying in the Caſt for « 
a I Highway in Coggeſhall, leading from Copgeſhall Nufance by 
ez to Brayntree, divers Loads of Logs, whereby one who 
al- they much ſtraitned the wr ſo as the 540 5 
nt Plaintiff upon the Evening of ſuch a Day, cular De- 
Kt, riding on the ſaid Way, his Horſe ſtumbled 2*&- 
ch upon theſe Blocks, and much hurt him; for 
&. which, c. The Defendant confeſſes it to be plea not 

an Highway, but he ſaith, That the Town of 800. 

Nate is an antient Vill, wherein all the 
In Inhabitants there, having ancient Houſes, uſed 
Time whereof, &c. to lay Logs in waſte 
Places of the ſaid Way, before their * 
| or 
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5 Chariots,” Horſemen 


bor hair Fuel, gegen affe, Paſl 
and. Footmen 


that he Ws ſeized in Borat an open 


and laid: Logs for his Fuel in waſte 5 N. 


the Highway, leaving ſuffieient for Paſſage of 
Thariors, omg, and-Footmen, Ge, and 
the Plaintiff riding by the Highway, improwide 

turned lis Horie eln the Blocks, and fell, 


Oc. Wuereupon the Plaintiff demurred ; And 
without much Argument, it was adj: 
Firſt, That the Action will lie for the Plain- 


tiff, becauſe he having ſpecial Damage, 7 
| Cauſe to bring that Action, :altho? 27 


ſance be a publiok Nuſance. 27 H. 8. 27. 5 


F. 73. Williamss Caſe. Secondly, That the 
Preſcripeion to make a Nuſanoe is nat good ; 


for it is againſtLaw-to!preſeribe in ſuch Man- 
ner. Thirdly, This Preſoription for the In- 
habitants is not good; wherefore it was ad 
judged accordingly... 2 Cra 446. Fowler per. 
Sanders. Moore 180. No 120. Frome.) kr 
Wakeman. ' 
In an Aion. on ithe Cale, and deck 
That whereas the Plaintiff bein War gs 
Houſe in D. in the County of-L:iand. 
the Eſtate, Ec. and preſcribes to have a: r 8— 
way in, by, and through a ys ot 
Sale in the County. aforsldid, into ſuch a oi 
in D. in the ſaid County; and that the Je- 
fendant made a Hedgean the Cloſe of D. 
the ſaid County, and did ſtop up his Crols: 
„ per quod atio acere vit; and Non 
— and in 
Arreſt: of Judgment, Exceptions Worm. er 
wg DI ee . 
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Pack, in a certain Way, 


ry; for tho a Can 


thwart and thro”: the Cross- way; and 


not withſtanding, that being in the High- 


way, may oontinue his Courſe without Pre- 
ſoription; yet it may be that the Croſs. 


for that to preſeribe to paſs croſs, and re- 
paſs chro? is a Preſctiptions © 
Secondly, the crofling and going through 
the Crofs-way, is only ſhewing the Centi- 
nuance of the Croſs- way, unto ſuch a Cloſe 
to which the Plaintiff claims a Way, ergo good; 
there tlie Declaration is not good, becaute the 


Village, nor the County where B. Acre lies, 


and to which the Way ſnould lead, is al | 
Court on the contraty; becauſe. the Vi 
and the County is alledged where the Nuſance 


Guilty, and upon that the Iſſue is joined, and 
had Seen joined upon on of 

Croſs-way, or the Right of chat, 
lages (vis) where 
the Houſe is, and out of che Village where 


Acre lies. Ney. 9. Paul Bauning's Cale, 
3 I EY 18 3 


be i d and hedged on both Sides, and | 


is done, for that only is the Cauſe of the De- 
_ claration, to which he hath pleaded Noe 


the Viſne 


the: Cloſe lies to which the Croſs-Way leads, 
and then the Plea had been ill for the Incer- 
minty.of the Village or Qoutty where B. 


i Firſt, Becauſe to preſeribe to bave à Croſs. = 
| that ſhall be inten- 
ed to be a Commom Croſe-way, that being 

in Common Right, Preſcription is 
Court on the contra 
mot preſcribe in a Common Croſs 
have a Way in, by, and thro' that Common 
Crofs-way, is otherwiſe, for that is croſs, 
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| Caſe for In an Action upon the Caſe, the Plaintiff 

wah bor declared, That he is an Inhabitant in D. the 

inhabitants Vill of DB. and that all the Inhabitants there, 

erde Time out of mind, &. had a Way to the 

Common, c. and the Defendant ſtopped ie, 

cc. And it was moved by 44% after Verdict, 

in Arreſt of Judgment, That Inhabitants æan- 

not preſcribe but by way of Uſage; and he 

bath not alledged Title to the Common. 

Egerton, Solicitor, Inhabitants cannot 2 

| ſcribe for Matter of Intereſt, but for an Eaſe- 

ment they may; and the Plaintiff need not 

make a Title, becauſe the Action is only for 

the Diſturbance of the Way; and that the In- 

habitants may preſcribe for an Eaſement, he 

relied upon 2 Ed. 4.5. and 24 Ed. 4. 29. but 

to Profit or Commodity in the Freehold of 

another, they cannot preſcribe. 2 75 4. 26. 

18 Ed. 4. 3. Gawdy, There is no Difference, 

but it both Caſes they ought to alledge an 

Uſage. 2 Mar. B. Preſcript. 100. 6 & 7 Ed. 6. 

Dyer 71. 18 Ed. 4.3. Wray contra. Et adjoure 

* x Cro. 180. 2 N Ser 2 Sl 

Action upon the Caſe; ſuppoſin t the 

— . a Governor, and the Poor aka oſpital of 

Foor-way tbe Holy Trinity, in Greenwich, of the Foun- 

to Hour, dation of Henry Earl of Northumberland, were 

| ſeiſed of an Houſe in the Pariſh of St. Mar. 

tin's in the Fields ; and that he, and all thoſe 

whoſe Eſtate in the ſaid Houſe, c. have had 

a Foot-way from the ſaid Houſe, unto. the 

River of Thames in the ſame Pariſh, and let 

How to the ſaid Houſe to the Plaintiff for Years; that 

Nad of a the Defendant erected a Gate croſs the ſaid 

Corporati- Way, in the ſaid Pariſh, & c. Upon Not Guil- 

* ty pleaded, and found for the Plaintiff, it was 

moved in Arreſt of Judgment, That the De- 

08 8 | claration 
3 | 


— and al choſs whole BY 
Ars th have had; e. whereas a 
ration cannot preſcribe but in him and his 
Predecefſors.” Alſo one cannot ſhew' a.Que . 
fare; without ſhewing how by Deed; fox they 
cannot have it without Deed; and of that 
Opinion was Doderidge, Chief Juſtice; but 
the other three Jules a gainſt Him, becauſe 
the Action is 8 7 7— Leſſee for Years; 
who-hath not the and it is but a Con- 
Eee to the Action, which is grounded 
pon the Diſturbance done unto him in Poſ- 
erden But if he had claimed Rent or Com- 
mon in Groſs, which cannot paſe without 
Deed, it had been otherwiſe ; for 'thers 
— could not ſhew Ove Eſtate, without ſhew- 
the Deed how he came by the Eſtate; 
wherefore it was adjudged for the Plaintiff,” 
2 Cre. 613. Slackman v. Wh 
: -Cantre] brought an Action upon the Caſe Hor to 
e Stephen, for ſtopping his Way in a . 
adow alle Madbrook in the Pariſh of Red. 197 3 bo. 
"in Kent: n Not Guile pleaded, and a to Ins 
erdict rh or the Plaintiff it was moved Right of 
in Arreſt of Judgment, That che Plaintiff, as tion. 
Leſſee to the Haberdaſhers Company df Lows 
dun, claimed to have a Way for them, where- 
as they having let the Land, cannot have the 
Way, but the Leſſee in Poſſeſſion. 2ndlyy 
The Preſcription is not rightly applied i 
it ought to be for them to have a ay mo te- 
nentilur &* occupatoribus ſuis, which is noc 10 
here! Twiſden anſwered, It ſhall be intended 
Tenanes and Occupiers to the Haberdaſhers. 
tho it be not ſaid-ſus. Latob faid, That 
8 per que 4 is good in an A 
A'S | 8 
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zs brought, by 

ttitled himſelf to the Action; for he hath 
c made only a Title to the Way in the Haber- 
| _ Gaſhers; but hath derived no Eſtate from 


Of 
d Green, on, the other Side, ſaid, The Br. 


* * 


ception taken was helped by the Verdict. 
id, on the other Side, ſaid; That it idoth 


not appear that the Tenant) who brings the 
Aion, comes in by the Haberdaſhers who, 


claim the Way, and ſo he cannot preſotibe 


to have it, and the Preſcripeton ought to he 


leid pro ;poventibus & . abe which 
es 


Rolle, Chief Juſtice, denied, and ſaid; Tat fr 
is ſaid that the Haberdaſhers were ſeizad in 
Fee & peſtes bucuſque,- and ſo they haverthe 
Fee at the Time, and may preſeribe; bur ũt 
had been better for the Party to have ſhewed 
hat he was their Tenant; but it being afte 
erdict, my : Queſtion is,. Whether it: be nat 
helped? Upon reading the Record, Rolle, 
Chief Juſtice, obſerved, That it appeared not 
whoſe Occupier and Tenant the Plaintiff is, 
but only by way of Argument; but ſaid, che 
eſtion is, Whether the Verdict do help it ? 

d he inelined, it did not, becauſe the Action 
the Tenant, who hath nat en- 


them to himſelf. At another Day, -Ralle, 
Chief Juſtice, ſaid, We muſt not take Things 
by Intendment; and here is a Failer in the 
very Gift of the Action; for the Plaintiff hath 
not entitled himſelf to the Action; for he 
bath no Intereſt ; for it appears not how: he is 
Occupier of the Land; for he doth not ſay 
he is Ocupator ſuus; and as he hath laid the 


Declaration, the Company ought to have 


brought the Action. Jeman, Juſtice, to the 
ſame Effect, and ſaid, That upon a Demurrer 
a 3 5 2 j Fg 5 r it 


PPC „ ˙ aſp — 


after 


had deen Oerpator ſuus, 1 doubt i 
— che Declaration good, becauſe it news 
or by what Title; fo the Rule Was MI ca.. 


SANS FSSTKFTTT TFF 


Ott me. 
it had been cledifly daun „ a Verdict 
here doth not help or 0 Title appears 
for te Plaintiff; n oh Verdict cannot give 

him what © he had not before. er and 
Ark, Juſtices, to the fame Kolle, If it 
would not 


nor billow nfs. Syle 300. enen againſt 


ent. * 80. 


Whereas he and alt thoſe, & have had a Way fo 
from his Houſe in P. over Greendge in S. of 


and'ovet Black-acre, unto uch a Place in P.chae Vene 


ndant 7 ſtopped his Way in 8. and 
upon Not Guilty aded, it was found for the 
Phelmiff; and l ag alledged in Arreſt of 
Judptttett, That the Declaration was 770 
good, becauſe he alledged not in what Vil 
Black- aye was; for if the Prefeription be 
traterſed, the Venire Facias ſhall be from every 
Vill where the Land is, over whieti:the Way 
lies, and ſo it was adjudged in 33 Ele. Hauk- 
bo s Caſe, in the Common Bench; where- 
fore; Cc. gs It is clear, that this is a 
Fault for which e Defendane might have de- 
5 6 z for wrt tis, he ought to have al- 
all the Lands thro' which-he is to have 
bas ay, and Vills where they lie; and if the 
Prefeription be "traverſed, the enire ſhall be 
from ebery Vill. But now wheh he pleads 
Not Guilty, the Verire ſhall be eher hy vill 
here the Stopping is alledged; for the 
Way is not principally in Queſtion, but it 
ought to be proved upon the Evidence; and 
thsreto all the Judges agreed ; therefore it 
X 4 Was 


the L 


| — upon the Caſe, and Hechte; ; Cale for 


8 Of Nuſances.” W 


is was — for the 1 «Bo Cre. 427 
3 agg v. 
In Caſe for 1 8 Caſe for r l. loppiug 4 Way, the Plaintiff 
Wir declared, — the Dena: had . Fat a 
Plainif the Way which he had. a Righe to uſe, 
need not he pleaſed... After Verdict, for the Plaintiff, 
would have it was moved in Arreſt of Judgment, That 
— — the Plaintiff had not ſet forth in his Decla- 
ped. ration that he would have uſed t Way ger 
4 it was ſtopped ; + but the Court over-ruled the 
Exception, and the Noe had Judgment. 
2 Bulft. 121. Collicum u. Tucker. 
An infufi- ¶ After Verdict for the e * an Adlon 


oved 


9 Caſe for ſtopping a W 
24e in Arreſt of Judgment, That e Plain had 


Verdict. not ſet forth in his Declaration that the Houſe 
| 8 the Way led was domus antiqua.. : 2dly, 

or that it was alledged to be a Way from the 

Houſe to the Highway, without ſhewing 

what Highway ; but the. Court was of Opi- 

nion that theſe Defects in the Declarati 

were helped by the Verdict; ſo the Plaintiff 

had Judgment. Latch r1T. Harriſon ver. Feel. 

S. C. Palm. 10. S. C. 3 Bulſt. 334. | 

of the Ei- Caſe for a Nuſance in the Highway, per ; 
fence in 8 d his Gelding was hurt; the Evidence. Was, 
abi That the Servant was driving his Maſter's 
Pe Gelding, and that twas hurt, as in the De- 
claration. To this Evidence the Defendant 
demurred, becauſe it did not prove that thege 

was ſuch a Way, nor Who cauſed the ,Nu- 

ſance ; and Rolle, Chief Juſtice quaſhed the 
Verdict, and | awarded 1 Facias de Now, 

Sole, 31. 1 is 31g 
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Bench, in an Action upon the Caſe for cut - Bank. pew + 
ting down the Bank of a River, whereby his gen, 
Meadow adjoining was ſurrounded, | The gag 
Defendant juſtifies by Preſcription, for the 
e of his (the Defendant's) Mill; and 

ereupon the Plaintiff demurred, and ad- 


judged againſt him, that the Preſcription wass 
good, and the Manner of Pleading. And jyguuopre; 
now Error thereof brought; and the Error aſ- ſcride. 
ſigned for the Manner, (viz.) Becauſe he pre- 
ſcribes to cut down the Banks between the 
River that runs to the Defendant's Mill, and 
the Riyer called Old Cbarwell, and faith, that | 
he cut down the Banks of the ſaid River, and 
ſaith not between the Old Charwell, and ſo - 
not purſuant to the Preſcription ; and it was 
en to be an incurable Fault. But it was 
moved, That the Declaration was not good ; 
for that he. declares, that he is Leſſes at Will 
of Lands, and averreth not the Life of the 
Leſſor. Sed nom allocatur, becauſe the Decla- —_ 
ration is, That by Virtue of the ſaid Leaſe, © 
ge . of the 775 ws of 977 P 9 
rought, he was poſſeſſed, whereby is neceſ- ;., 
farily.co be imeliecd that the Leſſor was alive. — 
Wherefore the firſt Judgment was reverſed, puta 


and the Record remanded ; and the Court . 


of Queen's Bench, againſt their former Judg- 


„ment, awarded a Writ of Enquiry of Da- 


Fes i 1 Cro. 746. Winchcomb werſus Shey= - 
r GET Roots 

| Feoffee ſhall have an Action on the Caſe for Stn 

a Nuſance erected before his Time, and con- Continuing 


tinued after; but the Action ſhall be brought * Nuſance. 


only for the Continuance of the Nuſance. 
Moore 599. Baſwick v. Omuden. See Moore 


: 573. 1 Cro. 02 20. ; | 
373 Cro. 4 „G 4 Aer 


* 
* 


„ * 


In Error of à Jud in the Queen's Can fes i 
In Error of à Judgment in the Queen's e i 


tion. Pleaſure; but for a Nuſance to 


Alter a ee in an Action upon the 
very lar > Caſs for erecting «Niitkes; the Plaintifmay 
thee have another for the continuing it; but can 


ö ing k. never have another wat; de e Salk. 


10. Fo 


ne, 


„ 12323 . 


Pha "I A Houſe fon Things are . 
conſt 1. Delectatio 3 2, Habitatio Beni 


ablein 3 25, 3. Neceſſtos luminis. 4. Saltbritos Serie 
Nuſances 9 Cake 58. Hidred's Cafe. For any, Nulince 
To to the firſt no Action lies, being Thin Res hog 


an 
88 wo. 
EZ fe 


other tliree, the Sufferer may m . 
Action. Ibid. ; 


Caſe — An A on the Cafe wa bron fs 
2 emi : erecting 4 mith's Shop, and exerciſmg t 
* Trade of 4 Smith, per: vol che Plajoci Co 


not be at reſt in his ouſe ; and it Was ad- 
Boy ibs that the Action lay. Lit. 65. Bradley 


2 7. for Tn an Adtion on the Caſe the Pain de- 
ſanto, per clared, That he was poſſeſſed of a Meſſuage, 
qued the and in a Cellar, Pliny” thereof, you wont to 
Hou be. lay Coals, Beer, &c. That tlie Cellar joined 
came unin- to the Defendant's Mefſuage, and by a'W 
tabirable. hich = Defendant debult raparare, was fps 
N fog defended from the Defendant's 
that for Want of — yrid this Wall 


Fader & ſordida furlez in C m—_ ip- 


fins Quer fluebant, &c. There was Ju 
dy Default and Damages upon the Wie of 
—— And upon à Motion in Arreft 01 
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judgment, Holr, Chief Juſtice, was ar fieſf'of * 


Opinion, That the Defendant being a Ter- 
tenant, the Plaintiff con}d not put à Charge 


Bury afcerwards he gave Judgment for the 
Plaintiff. . The Reafon was, becauſe it was 
the Defendant's Wall, and the Defendant's 
Filth, and he was bound of common Right 
to heep bis Wall fo as his Filth might not 
damniiy his Neighbour, and that it was 2 
Treſpaſs on his Neighbour'; as if his Beaſts 
mould eſtape, or one ſhould make a great 
Heap on the Border df his Ground, and it 
ſhould tumble and ol down upon his Neigh- 
bour 8. That the Caſe might indeed probably 
be ſuch, That the Defendant might not be 
bound to repair, as if the Plaintiff made a 


| new Gellar under the Defendant's old Privy, 


or in à vacant Piece of Ground which lay 
next the od Privy before; in ſuch Caſe the 
Plaintif®may defend himſelf; but that cannot 
by the Caſè here, for then he could not be 
bound to repair; and upon the Words debe 
reparave, he muſt be acquitted upon the Trial. 
But om the other Side, If A has two Houſes, 
and the Houſe of Office of the one is conti- 
guons. to:the Cellar of the other, but defend- 
ed dy: a Wall, and' he ſells this Houfe with 
the 'Honſe-of-Office, 'the Vendee muſt re- 
pair the Wall; ſo if he keeps this, and ſells 

the other he himſelf muſt repair che Wall 
of che Houſe of Office; for he whoſe Dirt it 
is muſt keep it, that ir may not treſpaſs. 
Salk 360. S. C. Mod. Ca. 311, 
* 2 : R Fü Ä 4 
65 oh 
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jn the | Fee, of an ancient Houſe in the Pariſh of St. 
= the Olave's, in the Ward of Queen - Hitbe, London; 
Pleading of in the South Part of which Houſe have been 
this Cale three ancient Lights, Time out of Mind; 4 


new Book thony Keene, having taken a Leaſe for 31 Tears, 


 , ef Entries, from the Rector and Guardians of the Pariſh 
* of St. Michael at Qucen-Hith, by Indenture, of a 
| ruinous Houſe, and Yard next adjoining to 
the ſaid Houſe, wich a Covenant to bellow 
100 Marks at the leaſt, upon the gw pro 
or New-building of the ſaid Houſe, and d 
build a new Houſe in the Place where the old 
Houſe ſtgod ; and likewiſe upon the Yard, 
whereby the three ancient Lights on the South 
Side of Lewes Houſe are ſtopped up. Where- 
upon Reginold Lews doth bring his Action u 
on the Caſe againſt Anthony Keene, for t 
ſtopping. up the Lights; unto which the ſaid 
Anthony doth plead a ſpecial Plea in Bar, ſhew- 
ing the Ruinouſneſs of the Houſe, and like. 
wiſe the Leaſe made by the Recor and Guar- 
dians, and the Covenant compriſed within 
the Leaſe ; and doth alſo ſhew, that there 
is a Cuftom in London, that if one have an an- 
cient Houſe, wherein there are ancient Lights, 
and one other hath a Houſe adjoining to that 
Houſe, he that hath the adjoining Houſe may 
well enongh enhance his Houſe, or build an 
new Houfe upon his Ground, and to ſtop 
thoſe ancient Lights of the Houſe next adjoin- 
in, unleſs there be ſome Writing to the n- 
trary; and he doth alſo averr in facto, En 
there was no Writing to the contrary ; and 
that he, according to the Cuſtom, did take 
down the old Houſe and build a new one 


Trix.Term;  Reginol8 Hughs, an Attorney of the King's 
— 8684, bein hr in his ſne as of 
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they are ſtopped ; and upon this 


upon the fame Foundation, and upon be 
ard oppoſite to the ſaid Lights, whereby 7 
Plea in Bar, 


che Plaintift demurreth in Law. 
The Queſtions of this Caſe, are; 


Firſt, Whether it be lawful for a Man to 
build a Houſe upon his own Ground, where- 
by the Lights of an ancient Houſe are ſtop- 
ped, there being no Cuſtom to enable him? 

Secondly, Whether the Cuſtom of Lands 


will enable a Man to build a new Houſe from 


the Ground, where no Houſe formerly was, 
whereby he may ſtop the ancient Lights of his 
Neighbour's Houſe * - „% wad ET 

Thirdly, Where upon an ancient Founda- 
tion a Houſe may lawfully be enhanſed, 
ſo as it ſhall ſtop up the Light of the Neigh- 
bour's Houſe adjoining? =Þ 


As to the Firſt it is clear, by the Opinion qQyet.. 1; 
of Sir Thomas Fleming, Chief Juſtice of the | 
King's Bench, Sir ChriFopher Telverton, Sir Da- 

vid Willams, and Sir John Croke, Juſtices of 

the King's Bench, That there being no Cu- 

ſtom, it is not lawful to erect a new Houſe 

17 a void Piece of Ground whereby the 

old Light of an ancient Houſe _ be 7 {oo 

up; for the Rule of Equity and Law, ſaith, 

ere tuo ut alienum non lædas; and the Light 

which cometh by the Windows being an ef- Three 

ſential Part of the Houſe, by which he hath 82 

three great Commodities; that is to ſay, Air, Light by » 

for his Health, Light, for his Profit, Proſpect, 22 $ 

for his Pleaſure, may not be taken away no yeath, 

more than a Part of the Houſe may be pulled Light for 

e down, fure fr 
| ProſpeQ, 


T \ 


Coke 9 Rep 
Zubin 
Caſe. 


Vid. Hob. 


4 : 2 Robins 


oy 7 


Queſt. 2. 


=_ Aan. 
down, w. y 20 endet the next Houſe ad 


with this Reſolution agreerh 
— wg. A Eldridge, reported by Sir Edvard 


Coke, in his niach Repam, fol. 58. where he 


ſheweth the ancient Form of the Action up- 
on the Caſe to be Quod ium horrida tene- 


britate obſcuratum fuit; but if there be Hin- 


drance only of the Pralpet, by the new e- 
rected Houſe, and not of the Air, nor of the 
Lights then an Aftion on the Cale will not 
nh that the Proſpect is only Mat- 


car of Delight, and not of Neoeſſity. 


As. to the Second, it - was reſolved. by the 
Opigion..of the forefeid Judges, That the 
Cuſtom 'of London will not enable a Man to 


erect a new. Houſe upon a void. Space of 


wher ancient Lights. of an 
old Ho as ; for firſt the Owner 
of the ol Houſe having Poſſeſſion of a law- 
ful Eaſement and Prof which hath been be- 
unto the Hauſe by Preſcription, 


Time out of Mind of Man, map not be pre- 


ſcribed out of it y anather thwarting Cuſtom, 
Which hath been uſed Time out of Mind ef 


Nan but the latter Cuſtom ſnall rather be 


ed to be void; and Preſcription: 4- 
inſt a Preſcri rigtion will neverbe allowed by 
Law. 2. Leman well be, char before Time 
= 1 the Awaer of the faid void Piece 
of. Ground granted unto the Qwaer. of the 
Houſe to have his Windows that Way, . with- 


aut any Ropping: of them, the which being 
done, and confianed, accardingly, hach — 
= Preſcription, the which may: not be 


the Allegation of a General Cu- 
3 and with chis 112 — 8 
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5 nay Melt, for erecting . a Houle in the 
County of the City of York, whereby the 8 
cient Lights of his Houſe were 


the Defendant pleaded Cuſtom for che Ciry A 


of York, as any is here for the City of Lon- 


dm; and adjudged that the Cuſtom was naught; 


wher: the Plaintiff had his Judgment: 
But if the Houſes had been new ernated 
Houſes, or otherwiſe Windows had bean new- 
ly made Windows in that ancient Houſe, the 
Erection of that new Houſe upon that void 


Space = Ground would have 2 lawful, 


notwithſtanding that the Windows and Lights 
be ſtopped; for it ſhall not lie in the Power 


of the Owner of the ancient Houſe, by fecting 


out his new Windows, to prevent him that 
hath the void Space of Ground. Tow PR 
che beſt Benefic of it. . 


As to the Third Point, it was n * 
ay 5 


That if the new Houſe be only wg 
the ancient Foundation, without an 


largement either in Longitude or Talude, . 
howſoever it be made ſo high chat it ſtoppeth . — 


up the Light of the old Houſe, yet he is not 

ſubject unto an 

n a Man to build as h 
an ancient Foundation; a 
to forecloſe a Man from making his Houſe 


igh as he may 


—— — to his Eſtate and Degree, by be taken 


dged, Trin. 29 Elia. Rot. W * TO 
Bench, where, upon an Action upon 
> brought by Thomas Blond againſt 


Action; becapſe, the Law in 


tude or fa 
tit o? 
it is no Rea- TT, ſo 


- 


building up higher, n there is wo other — | 


Impediment but only ſome Windows which. bour = Young | 


ours.” 3 


are pope out over his Houſe. And agreeing 
to this { ecmeth the old Ber of 46.3. 1555 


* 5 


Fa * 
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32 
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to be, where an Aſſiſe of Nuſance was broughe 


Light of the Plaintiff, in the next 7 — 
Houſe was diſturbed by it; and the Plaintiff, 
upon the Opinion of Hale, Chief Juſtice, did 
not proceed in the Aſſiſe, but let it fall to the 


Ground; but if the new- built Houſe exceed- 


ed the ancient Foundation, whereby that Ex- 

ceſs is the Cauſe of ſtopping up of Light, 
Ro 1 gray 0a the Action of him 

whoſe Light is ſtopped up; as it may appear 

by 22 fl ö, 25. And in A Caſe at the Bar, 
Judgment was given for the Plaintiff, be- 

999 he had brought his Action for fthe 
building of a new Houſe, upon a void Piece 

of Ground, bv which his Window was ſtop- 

up, and Keene, the Defendant, only juſti- 

fieth by the Cuſtom, the Erection ofthe Houſe 

upon an old Foundation, and upon the void 

Piece of Ground, the which is not any An- 

ſwer at all to that which the Plaintiff layeth 

unto the Charge of the Defendant. S. C. 
Callth. x. Nu. 215. S. C. Godb. 183. S. C. 

a Balſt. 1177. „„ Ns HRrRva 
AQion . A ſpecial Action upon the Caſe was there 
A os. brought by the Plaintiff againſt the Defen- 
ping up of dant, for ſtopping up three ancient Lights, 


31-ghts te. which had been there Time out of Mind, that 


the Defendant had ſtopped them up totaliter; 
ad dampnum. The Defendant pleads in Bar, 
and thereby doth confeſs the ſtopping of two 
of the Lights, and Part of the Third, and ju- 


Juoſtißes ſtifies; and afterwards takes a Traverſe in 


ee this Manner; ahſque hoc that he ſtopped up 


Londen, and the three Lights, aliter vel alio modo; and in 


IA © his Juſtification he ſhews the Cuſtom of Lon- 


lun to be this, That any one may build upon 
| | an 


for his erecting his Houſe ſo high, that the 


a %%% —U6E˙ůʒlʒiuiiF̃⁊ĩð⁊vß ß on ts 


totaliter; and for the which he hath brought 


Dt Runes. 
an old Foundation, and upon his own 
Land, the which he had done, and fo juſti- 


| fies. As to this Traverſe, Exception was ta- 


ken, That this is no Anſwer at all unto the 


Declaration. Williams, Juſtice, The Plaintiff 


by his Declaration, hath here laid to your 

Charge, the ftopping of three of his Lights, 
Exceptions 

his Action ; and your Traverſe here, as it is verſe 85 

taken, with an abſque boc, is no Anſwer at all 

to this Declaration; but you ought to have 

anſwered, Guilty or Not guilty, as to the Re- 

ſidue, and ſo you ought to have pleaded with. 

out taking any Traverſe at all; for where 

there are three Wrongs laid to be done, as in 

this Caſe, and the Defendant makes Anſwer, 

and ſo it is in this Caſe; here your Plea be- 

ing, That you ſtopped two of his Lights ro 

taliter, and this you have juftified by the Cu- 

ſtom, by building upon an old Foundation, 

and the Third in Part, with 4 Traverſe taken, 

abſque hoc quod aliter vel alio modo; the 'abſque 

doe here goes to the two Lights before-men- 

tioned : and as to the Third in Part, this is 

no Anſwer at all; for that you ought to have 


pleaded Not guilty as to the Reſidue, and 


not to have taken a Traverſe ; as to this, we 


know your Meaning, by your Saying, as to 


Part of the Third, this is no good Pleading ; 

but you ought, as to this Third Part, to have 
eee Not guilty; and therefore for this Judgmenr 
efault in Pleading, Judgment was given by th. Plan. 


the Court for the Plainciff. x Bulff. 116. Neu- tiff. 


al v. Barnard, S. C. Nlu. 297. 


* „ 


— . — 


_ for Lights. of 


How to de- 


— 


; . : ; 
- wy 4s 2 5 5 


In an Action upon the Caſe for ſtopping 
f Lights, the Plainciff declares he was vol? 
ſeſſed for many Years, without ſaying how 
many, and Time out of Mind, the Light came 
in at the Windows ; and a good Form of Pre- 
ſcription. 1 Ven, 248. 1 „ 
If a Man has a vacant Piece of Ground, 
and builds thereupon, and that Houſe has ve- 
ry good Lights, and he lets this Houſe to 
another; and after he builds upon a conti- 
guous Piece of Ground, or lets the Ground 
contiguous to another, who builds thereupon, 
to the Nuſance of the Lights of the firſt Houſe; 
the Leſſee of the firſt Houſe ſhall have an Ac- 
tion upon his Caſe againſt ſuch Builder, &. 
for the firſt Houſe was granted to him with 
all the Eaſements and Delights belonging to 
it. And it was agreed, That formerly the 
Way was to declare of ancient Lights and an 
cient Meſſuage, but now that was alter'd, 
Vid the Caſe of St. Jobn v. Moody. per Cur'. M. 
| Caſes, 116. Roſewell v. Prior. RA 
Note, In the Caſe of Tennant and Golding, p. 
12. in the ſame Book, tis ſaid, That this 
eclaration was good only becauſe twas af- 
ter the Verdict. Sed Vid. x Ven. 237, and 248, 
Shower 7. S. C. 4 Mod. 150. Salk. 360. 3 Keble 


£82. --+ 
. Caſe for ſtop ing of his Lights: It waz 
agreed by all the Fultices, That if two Men 
be Owners of two Parcels of Land adjoining, 
and one of them do build an Houſe upon his 
Land, and makes Windows and Lights looki 
into the other's Land, and this Houſe 
Lights have continued by the Space of thirty 
or forty Years; yet the other may, upon his 
own Land and Soil, lawfully ere& an Houſe 
| | | —̃ 


ad Cælum. Temps Ed. r. 1 Cro. 118. Pope v. 


_ Of Rulances. 323 
or other Thing againſt the ſaid Lights and 
Windows, and the other can have no Action; 
for it was his Folly to build his Houſe ſo 
near to the other's Land: And it was ad- 
judged accordingly. MH 

Nota, C#j 


” 


us eft Solum ejus eſt Summitas uſque 


Bury. S. C. x Leon. 168. Ro | 5 | 
The Caſe was, A. builds a Houſe on his When the 

Land, and wills that to B. and ſells the ad- 99 ot 
joining Land to C. who, by erecting ſeveral Houle mag 
Logs of Woods, obſtructs the Proſpect of one EXP 

of the Windows; and the Queſtion on the 

ſpecial Verdi& was, Whether he might do 

this? Kelynge dubitavit, Hyde abſent, per Maud 

bam and Twiſden, The Plaintiff ought to reco- 

ver : Twas refolved by them: Firf, That if 

a Stranger has Land adjoining to a new- built 

Houſe, he may ere& a Houſe, and tho' there- 

by the Windows are darken'd, there's no Re- 

medy ; otherwiſe of an ancient Houſe that has 

ancient Lights; becauſe of the Preſcription: _ 
And if the Land had been fold firſt, the Ven- * ns 
dee might have then ſtopt the 5 gd —_—_ 1 
Twiſden negavit. Mich. 16. ſimile Fudic. inter eoſ- 

dem. Sid. 167, & 227. Palmer v. Fleſhes. S. 

C. Raym. 87. S. C. 1 Lev. 122. | 2 

Action on the Caſe: Whereas the Plaintiff, Whether 
1 Sept. 40 Eliz. was ſeiſed in Fee of a Meſſuage Samt ene 
and Chamber in Nundel, and Thomas Henſon who wat 

was then poſſeſſed of a little Shed adjoining 3 

to the faid Houſe 3 and at the ſaid 1 Sept. 40 che erection 
Eliz. and from the Time whereof, &c. there Ther in 

was a Window in the ſaid Houſe looking to- theadjoin- 
wards the ſaid Shed, by which Window only, ins Houſe 
and by no other Means, the Light came in- yea * 


to the Chamber of the ſaid Houle ; that the 
| 2 ſaid 


on 12 N 85 be 25 2: > 2 ; * < * — 
7; 5 * 5 ; » { » Zz o 4 „ 
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ſiid Thomas Henſon, 30 Sept. 40 Ex. erected 
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a Building upon the ſaid Shed, ſo near ad- 
joining to the ſaid Houſe, that it ſtopped up 
all the Light of the ſaid Window, fo that he 
Joſt all his Light; and that the Defendant the 
1 Sept. 10 Fac. being poſſeſſed of the ſaid 
Building newly erected, had continued, and 


not amoved it from the ſaid Day eee „ 10. 
Fac. until the Day of the Bill ; per quod Actio, 


Cc. The Defendant pleaded Not guilty, and 
found againſt him. ; and now moved in Arreſt 
of Judgment, That this Action lies not againſt 
the Defendant ; for although an Action lies 
againſt him who erected it, (as it was agreed 
by all the Court) yet againſt the Defendant, 
who is only Leſſee for Years, and inhabits only 
therein, and hath committed no other Act to 
prejudice the Plaintiff, and who hath no. Au- 
thority to abate it (but if he ſhould he would be 
chargeable in an Action of Waſte) the Action 
is not maintainable againſt him. And it is 
not like the Lady Brown's, Caſe, for the turn- 
ing of a Cock ; nor to a Penthouſe, which 
overhangs another Man's Court-yard; for the 
falling of every Shower of Rain is a new 
Nuſance : And if the Plaintiff ſhould have a- 
ny Remedy, it ſhould be by a Quad permittat, 
againſt che Tenant of the Freehold : And to 
that Opinion Coke, Chief Juſtice, inclined, 
tho' the other Juſtices doubted therein; but 
| afterwards it appearing that the Plaintiff had 
- procured Judgment to be entred without Me- 
tion to the Court, the Defendant was put to 
his Writ of Error. Vid. 4 Aſs. 9 Elix, Dyer 2 
Cro. 373. Ryppon v. Bowles. . =». 
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d Action upon the Caſe :. Whereas the Plain- Caſ for 
+ tiff, upon the ninth of October 5 Caroli, was Len 


wp poſſeſſed of an ancient Houſe in Worceſter ; 
ne and the Defendant, the 9th of October 1 Car. 
ne was, and yet is, poſſeſſed of another Houſe, 
id and void Piece of Land adjoining to the 
nd North Part of the Plaintiff's Houſe ; wherein 
| were three Windows, Time whereof Memo- 
ry, Cc. by which Windows the Light came 
out 8f the ſaid void Piece of Land into the 
Plaintiff's Houſe, Time whereof, &c. That 
the ſaid Defendant maliciouſly, to deprive 
him of the Light coming to the ſaid Win- 
dows into his Houſe, the ſaid gth of October 
5 Car. erected a Building in Part of the ſaid 
void Piece of Ground, and thereby ſtopped 
the Lights coming by the ſaid Windows into 
his Houſe, whereby his Houſe is totally 
darkned, and he muchprejudiced by that ſtop- 
ping. The Defendant pleaded Not guilty, 
and found againſt him. And Exception was,, ion in 
taken in Arreſt of Judgment, That the De- Arreſt of 
claration is repugnant in itſelf ; for to ſay ad- Judgment 
buc poſſeſſionatus of the ſaid void Piece of Land, nancy in” 
and to ſhew the Offence in erecting a Build- the Decla- 
ing upon it, ſhews that ir is not now a void“ er. 
Piece of Land; and of this Opinion was 
Rerkely : But Richardſon, Fones, and my Self, 
held that this is good enough, and no Re- 
pugnancy in the adhuc poſſeſſionatus ; for it 
may be that Part of the faid void Parcel of 
Land is builded, and darkens his Light, and 
Part remains till void; and the Declaration 
as to that, is but Surpluſage, and the one 
Part will ſtand with the other. Another Ex- 
N ception, Becanſe he alledgeth not any Per- 
ction c fon in whom the Preſcription may be fixed; 
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for erecting 


„ Df Nulances. | 
and the Plaintiff is but Leſſee for Years; who 
cannot preſcribe. But it was anſwered there- 

to, That the Time whereof, &c. there need 
not any Preſcription" in any Perſon; where- 
fore it was adjudged for the Plaintiff, 3 Cro, 


325. Symonds verſus Seabourne. S. C. V. Tones, 


— 1 ; 3 | 

3 Action on the Caſe for building and ere&- 
ing and continuing a Nuſance with an adbuc 
exiftit. Et per Cur . Ill ; becauſe that adbac ex- 
itit is to the Time of the Declaration, and 
conſequently Damages demanded for what 
accrued after the Action brought, if in infe- 
rior Court, becauſe the Plaintiff continued 
here by Bill. Show. 366. Carter v. Coltrope, 

| . Lens. 346. S. C Mod; 190: 
Cafeby _ Action upon the the Caſe, whereas the 
Jan-bolder Plaintiff is Owner of a Common Inn in Eaff 
Tallow. Geſtock, that the Defendant maliciouſly erected 


Farnace a Tallow-Furnace, and boiled therein much 


tan. ſtinking Tallow, to the great Annoyance of 


him and his Gueſts ; And by Reaſon of ſuch 
Stench, Slag thereupon, many of his Gueſts 
left his Houſe, and many of his Family be- 
came unhealthful ; upon Not guilty pleaded, 
and found for the Plaintiff, Germs, Serjeant, 
moved in Arreſt of Judgment, That an Acti- 
on lies not; for he being a Tajlow-chandler 
ought to uſe his Trade, which cannot be ſaid 
fo be a Nuſance. But all the Court held, 
That as the Declaration is penned, the Ac- 
tion is maintainable ; for every one ought {i 
* wii ſuo. quod alienum non lædat. Then when 
the Plaintiff is an Inn-keeper, the Defendant 


erecting a Tallow-Furnace, annoy d his Houſe | 


with Stenches, eſpecially by boiling ſtinking 
Stuff: And ſo in the Cafe of Sobayle, who 
8 „ | erected 


| 
{ 


erected 8 Tallow-Furnace croſs the Street ß 
Denmark. bonſe in the Strand, it was found a | 
Nuſance upon the Indictment, and adjudged 
to be removed: e e Judgment was 
here given for the Plaintiff. 3 Cro. 5 10. Mor- 
ley u. Prag nal. 5 8 
The Plaintiff alone brought an Action on Cale ies 
the Caſe againſt the Defendant, and ſets forth, orfroctag 
That he and his Wife, in her Right, was ſeized Office, per 
of a Meſſuage, Bake-houſe and Coal- yard, plana, 
Cc. and that the Defendant had erected Wall be. 
two Houſes of Office fo near the ſaid Bake- c:me foun- 
houſe, that the Wall became foundrous, and whether 
the Air ſo unwholſome, that he loſt his the Feme 
Cuſtom; and that the Defendant had digged hardjoined | 
a Pit ſo near the Coal-yard, that the Walls Ee. 
thereof were in Danger of falling; and that 
he had built another Wall ſo near the ſaid 
Meſſuage, that he had 3 an old Light 
therein; upon Not guilty pleaded, there was 
a Verdict for the Plaintiff. The Court held, 
That where the Action (if not diſcharged) 
ſhall ſurvive to the Wife, they ought both to 
join; which if they had done here, it would 
have been hard to have maintained this Ac- 
tion, becauſe intire e are given; and 
for loſing this Cuſtom to this Bake-houſe, the 
Huchand alone ought to have brought the 
Action; he may bring an Ejectment of the 
Lands of his Wife; but Judgment was ſtaid, 
till moved on the other Side. 2 Mod. 269. 
Hoſdict wer. Sterling. | 5 
Tas adjudged on Motion in Arreſt of Caſe Hes 
Judgment, That an Action on the Caſe lies g¹ © 
for the erecting a Hogſty ſo near a Houſe Lime-Kitn. 
that it was a Nuſance to it; ſo does an Ac- 
tion lie for the Erection of a Lime-Kiln, + 
if by Reaſon of its * to any Houle, 
ION „ the, 
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the Smoak of the Kiln comes in at the Win- 
dovs. 9 Coke 59. Aldred'sCaſe. Contra Lutw. gr, 
In an Action on the Caſe, the Plaintiff de- 
clared, That he was poſſeſſed of the Office 
of Regiſter. to the Biſhop of Gloceſter, and 
of a Houſe in Glouceſter where he exerciſed 
the ſaid. Office; that the Defendant was poſ- 
ſeſſed of another, ſixteen Foot from his, and 
there did ere& a Brewhouſe, and Houſe of 

Office; and that by Reaſon of the bhorribji- 
les & inſalubres vapores that aroſe from them, 
he could not exerciſe his Office there, nor 
the Houſe; and that his Houſhold Goods 
were all ſpoil'd. After much Debate in this 
Caſe the Court reſolved that the —_— of 
a publick or a private Brewhouſe (and ſuch 
this was) was not of itſelf a Nuſance; but 
that if it be erected ſo near as to render an- 
other's Houſe uninhabitable, twas a Nu- 
ſance, but whether twas ſo in this Caſe the 
Court was equally divided ; ſo no Judgment 
was given, Pal. 536. Jones and Powell. S. C. 
o ** . 


SECT. II. 


Containing ſelect Precedents of Declarations 
for Nuſarices ; and References to all the 
other Precedents of Declarations as are 
extant in the Lam. Boo. 


Caſe pur obſtructer un haut Chimin per 
Aue le pl eſt damanily, | 


YAmuel' Whicting Gel queritur de T Grefly 
0 Bar in Cuſtod Par, ac. p20 eo videlt al 
cum a tempoꝛe cujus contrarii memozia hominum 

1 + on 


non exiſtit fuit & adhuc exiſtit quedam commu⸗ 
nis alta regia via ducens a villa de Roſſeton in 


5 329 fi 7 


Corm Derby pꝛo in per & trans? quandam par⸗ 


tellam terre vocatam le Mill-Lane apud Drack- 


low in Cond pzed verſus Millam de Burton ſup 


Trent in Cond Staff, ac retrozſum a villa de 


Burton ſuper Trent p2eb in per & trans* pꝛes 


parcel? terre vocak le Mill. Lane in Cord Derb' 
p2eb ulq; villam de Roſſeton pꝛeb pꝛo omnibus 
ligeis ſubdik Worm) Reg? ad eandem villam de 


Roſſeton uſq; ped villam de Burton ſuper Trent 5 


ac a villa de Burton ſuper Trent p;eb uſq villam 


de Roſſeton pzeb per totum tenpus p2ed equi- 


tare ambulare & cum carecis carriagiis c averiis 


ſuis cranſire volentibus, cumq; etiam p2ed Samu- 


el decimo die Julii Anno Reg? Dor Caroli 
letundi nunc Reg? Ang}, gc. decimo nono trans 
ſeuns & itinerans fuir cum averiis ſuis & vehiculo 


Anglice Waggon per eandem communem altam 
viam ducencem in per & trans? pzeb parcel? terre 


vocak le Mill-Lane p2eb a villa de Roſſeton 
uſp p2ed villam de Burton ſuper Trent Quod 
quis vebicu? Angl' Waggon onerak fuit cum 
carbonibus. Et pzed Thomas pmiſſoy non ig⸗ 


narus ſed machinans & malitiole intendens ip⸗ 


ſum Samuel” in hac parre minus rite pꝛegravare 
ac ipſum Samuel cum carriagio onerak & avertis 
ſuis pzed in Communi alta regia via pzed in pd 


parcel? terre vocak le Mill-Lane pꝛeb impedire 


eodem decimo die Junii anno decimo nono lupo 


Communem altam viam regiam pzed in pꝛes 
parcel? terre vocak Mill-Lane pzed cum ſe⸗ 


pibus poſtibus repagulis c Janua apnd Drak- 
low pzeb in Cond Derby pꝛes obſtupavit & ob- 
ſtruxit & adtunc eundem Samuel cum carrtag” 
onerak x averiis luis pzed in eademcommunt alta 


via 


330% Of Nulances. 


via regis in pzeb parcel? terre vocat. le Mill- 
. Lane pzeb exiſtem̃ eunt a p2eb villa de Roſſeton 
 _._ _ pzebin Com' Darb' p2eb uſg villam de Burton 
fnper Trent in eodem Col Staff. per ſpaciũ 
trium mille pallium regredi compulit ita quod 
idem Samuel illam communem altam viam re⸗ 
giam tunc & adhuc habere & uti non potuiſlet ſed 
Ped Samuel adtunc in itinere ſuo cum carriag 
onerak & averiis luis pzed multipliciter retarda⸗ 
cus fuit & averia pzed Samuel pzed ea occaſione 
multo laboze maxime verata & deteriozata fuerunt 
unde idem Samuel' dicit quod ipſe deteriozat eft 
E dampmy habet ad valentiam jviginti liby Et 

inde, cc. Vidian p. 42. EE 


Briefe de Wigonr iT. I Ohannes Gill attach fuit pez bꝛe⸗ 

4 ] ve Dory Reg de privileg e Cur 

Clerk d'un hit emanam ad reſpondend Joſhuz Bradley Gem̃ 
Proth. ud Clerico? Willielmi Tempeſt, Ar unius 

ÞPzothod Cur Dor? Keg de Banco hic apud 

Weſtm. in Com) Middſſ. juxta libertates & 

pꝛivileg ejuſdem Cur ꝓ hum̃oi Pꝛothom eozum 

Cler & ak Winiſtris de eodem banco a tempoze 

cujus contrarii memozta hominum non exiſtit 

hactenus uſitak & app2obat in eodem de placik 

trans' ſuper caſum, gc. & unde idem Joſhua in 
Narr per ꝓpht ꝓſona ſua queritur quare cum idem Joſhua 

Nuſans per decimo die Maij anno Regni Regis nunc tertio 

anden, F antea fuiſſet & adhuc exiſtit ſeifif de c in uno 

Shopproche capitali meſluag' cum pertim in Stowebridge in 
de M. ber Com pes in dominico ſuo ut de feodo cume3 
quod, Or. P3eb Johannes pzeb decimo die Mai) anno tertio 
flupzadiec c ſemp poſtea uſq viem impetrationis 
Pdick bzevis ipſius Joſhue ſtilt viceſſim̃ quar 
die O&ob' anno tertio ſup2adick @ poſtea occupgs 
vit & habuic in occupatione & poſleſſione ſuis uM 
al meſſuag cum ptiw tn Stowebridge pzeb meſ⸗ 


ſuag 


* 8 * 


ſuag ipſins Joſhuæ pzed cantigue adjacens p2eb 
Johannes machinans & malitioſe intendens ip⸗ 
ſum Joſhuam multiplicit Bgravare 4 ipſum de 
toto commodo eaſtamentt uſu's p2oficno totius 
meſlſuag ipſius Joſhuz pes penit᷑ depʒivare pd de⸗ 
cimo die Pati anno tertio ſupzadict apud Stowe- 
bridge pꝛeb quandd Shopam fabzilem (Anglice 
a Smith's Shop) infra meſſuag ipſius Joſhuz By 
meſtuagio ipſius Joſhuz pzed adjacem de novo 
erexit at quovd fabzile (Anglice a Smith's Forge) 
infra eandem Dhopam locavit & affixic ac infra 
Shopam pzed in & ſuper fabzile ilk cum ſervis 
ſuis tempoze nocturno ac tempoze matutino ante 
lucem diet & ad at tempoza & hozas intempeſti⸗ 
vas in tantum labozavit & diverberavic & cum mal- 
leis Ferreis pcuſlit ita quod p hozribiles ſtrido- 
res clangozes ſtrepitus & ſonitus labozis & di- 
verberationis il? fozes romeas & partes pzeb meſ⸗ 
ſuagii ipſius Joſhuz penetrantes & inſluem̃) idem 
Joſhua liberi & famuli ſui ac at plone in meſ- 
ſuagio ſuo pzed converſam exiſted in eodem 
meſluagio ipſius Joſhuæ dozmire quieſcere ſeu 


manere non potuer nec poſſunt ad intollerabif, 


incommoditatem & nuſane ipſius Joſhuz Ptertu 


tujus idem Joſhua totum commodum eaſftament 


# pzoficuum meſſuagii ſui pzed per totum tem- 
pus pzed pdidit & amiſit ad damnum ipſius Jo- 


ſhuæ ducentarum libzarum. Et inde pzoduC 


ſedam, gc. Lutw. 69. Bradley v. Gill. 


Middlſ. ſſ. M AEmoꝛanꝭ Nuod als [cit termino C ſe fornot 

i Palche ultimo pꝛeterito cozam ils 
Dond :Reg apud Weſtm. venit Rohectus Te- 5d 2 | 
nant pJohannem Rice Attozi) ſurFe pzoculit 71 
bir in Cur dict Dor Reg” tunc ibidem quand 7s, 
billam ſuam verſus Lucam Gouldwin in Cuſtob Quer pene- 


Par de placitotranſg; ſuper calum Et ſunt pleg” 75%" ' (Wl 
5 1 | de | wing 


de pꝛotequens fcit Johannes Doe & Richardus 
Roe Que quis billa ſequitur in het verba ſci? 


Middleſex ſſ. Robertus Tenant queritur de 
Luca Gouldwin in Cufto® Par mareſc. Dom̃ 
Regine exiſte) p20 eo videlicet quod cum ipſe 
idem Robertus pzimo die ocobzis anno Reg” 
Dor Annz nunc Reg Angl. cc. pzimo & ab- 
inde ſemper hutuſqz polleſſionak fuiſſet & adhuc 
poſſeſſfonat exiſtit de uno meſſuagio ſcituat, ja⸗ 
ce & exiſtem in Frith-Street in paroch fande 
Annz infra libertak Weſtm. in Cond Middfl. 
p2ed p20 quodam termino annoz' nondum finik ac 
in cellario ſuo parcilx meſſuag* ſui pzed repo- 
nere + conſervare ſolebat carbon ac illupulak. 
_ cerviſte copias pꝛo uſu familie ſue necnon ad ven⸗ 
dend' c merchandizand diverfis pſonis que de 
iplo comoditat p2ed emere lolebant in meſluagio 
ſuo pes ad ipſius Roberti non modicum p2ofi- 
tuum Futilitatk Quod quidem cellarium conti⸗ 
gue adigcet & per totum tempus pzed contigue 

'  adfacebaf meſſuagio pzed Luce in parochia pzed 
e de fozica parcelk pzebd meſluagii pzefak Lucæ 
ſeparari c vallart ſolebat per murum crailum & 
compactum qui ad didum meſſuagium pzefak, 
Lucæ pertinet & p pzefat Lucam per totum tem- 
8 p3eb de jure debuit reparari pꝛefat tamen 
ucas pꝛemiſſoz non ignarus ſed machinans e 
fraudulencer intendens ipſum Robertum in hac 
parte minus rite pꝛegravare & ipſum Robertum 
de uſu & commoditcate cellarii meſſuagii ſui pzed 
totalicer depzivare c de pꝛoficuo commercit ut 
- pzed impedire eodem p2zimo. die Octob* Anno 
Regut * Reg” ſupzadicno & abinde ſem⸗ 
per huculF* murum pzed licet ſepius requifik 
eundem reparare ſcil per ipſum Robertum eo⸗ 
dem pzimo die Nctobz' in parochta pzed cam 
negligenk cuſtodivit & reparavit quod ob defectum 
debice cure & reparatiom efuſdem muri * f 
| lozdida 


Det Mulantes. 
ſozdida fozice pzes de eadem | fozica 
talus &. fraction) muri pꝛes in cellar pzed ejuſs 


Robert fluebant & cellarium -pzeb inundabant 4 


{cif in parochia_-pzed per totum tempus pꝛes p 
quod iple idem Robertus uſum tellarii ſui & pꝛo⸗ 
ficuum Commercit lui pꝛeß per totum tempus 
p2ed perdidit & amiſit, unde idem Robercus dis 
cit quod ipſe deteriozatus eff x dampnum habet 
ad valentiam centum libzar, & inde pꝛoducit 
es 20:5 8 2 
Et modo ad hunc diem ſci? diem veneris pꝛox 


poſt craſtinum ſancte trinicatis iſto eod termino 


uſque quem diem pzed Lucas habuit licentiam ad 


billam pzed interloquend & tunc ad reſpondend, 


&c. cozam Domd Reg apud Weſtm. venit p2eb 
Robertus ꝓ Attozũ ſud pzed Et petit quod pzeb 
Lucas ad narratibnem ſuam pzed reſpondeat. Et 
p2edick Lucas licet ad eundem diem ſolempni⸗ 


ter exact non ven nec-aliquid dicic in barram five 


p:ecluſtonem actionis pzed Roberci pzeb p quod 
idem Robertus remanet inde verſuseum indefenl. 
Ob quod pzed Robertus dampna (ua verſus pzefak 
Lucam recuparare debeat, ſed quia Cue dice 
Dorf) Keg? nunc hit cozam ipſo Req” incognik 
exiſtit que dampna pzeb Robertus occaſione pꝛe⸗ 
miſſo? in hac parte luſtinuit, Ideo pꝛecepk 
eſt vie quod p Sacrand duodecim pꝛoboꝛ & legald 


hominid de balliva ſna diligenf inquirac que 


dampna pen Robertus tam occaſione pzemilſloz 
quam pꝛo milis & cuſtagiis ſuis per ipſum circa 
ſlectam ſuam in hac parte appoſik ſuſtinuic & in- 
auiſicioſd quam inde ceperit Word Reg” apud 
Weſtm. die Lune pꝛox poſt tres ſepti man. ſandi 


*. "a 


per de⸗ 


Pichaclis ſub figillo ſuo e figillis eozum per 


guozum ſacrard inquiſitiom ilk ceperit mittat us 
nacum bzevt Dom? Regine ei inde direc” idem 
dies dar eft eidem Roberta ibidem, gc. 2 Salk. 
766. Tenant verſus Gouldwin. = | 

| re- 
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A Precedent of a Declaration for ſtopping | 


C. Briſtol. ERF Jodes Ar queritur 

5 de Johanne Danby in Cuftos 
Pax, 4c. pꝛo eo vide? quod cum idem Richar- 
dus pztmb die Septemb' Anno Mot 1658. f 
ſlemper poſtea hucuſque poſſeſſionaF fuit & adhut 
poſſeſſionak extſtic de c in uno antiquo Meſſuagio 
cum pertiſd ſcittiak jacetd c exiſtemd in Parochia 
Sandt Johannis Baptiſte in Civif Briſtol in 


Corm̃ ejuſvem Civi in quo quidem Peſluagio 


eodem pzimo die Septembzis Anno ſupzad a tems 
po2e tujus contrarit memozta hominum non exiftit 
fuer quatuoz antiqz feneſfre in parte ÞPozeafk 
Peſſuagti Pdick p quas quidem qua tuo; feneſtras 
ger Saluberrimus c lumen exhilarans eodem 
imo die Septemb Anno ſupzad ac a toto cem- 
poze lupzad intrabant & inkerrebantur & intrare 
E inkerri conſuever & ſolebant in magnum emo- 
lumentum & Commoditak inhabitantium Pelluag 
Pd Cumgz Pd Johannes Pb x die Septemb Anno 
ſupzad & ſemper poſtea hucuſque poſſeſſionak fuit 
e adhuc pofleſlionak exiſtit de quadam parcef? 
terre cum pertifd ſcituat jacem̃ @ exiſtem in Pas 
rochia pzed in Cond Civik pzed eidem Peſſuagto 
pꝛope & contigue adjacer), Et fic inde poſſeſſio- 
nat exiſte) idem Johannes macht) & frauvu- 
lencer-incendens eundem Richardum multiplicit 
Poravare c ipſum Richardum de aere F lumine 
que Peſſuag” pzed per keneſtras Pdick inferri & 
intrare conſueverunt & ſolebant & Peſſuag' Pb 
hozridis Tenebzis obſtupare PdicF i die Septemb 
Anno ſup2ad apud pzed Parochiam Sant Johan- 
nis Baptiſte in Civik Briſtol po in Cond Civik 

; | ejuldem 

R 
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kjuldem quod novum Meſluag ſup Pb parcel? terre 

ipſius Johannis tam ꝓpe Pb autiquum Peſſuag pb 

Richardi de novo Exexit 8 edificavit, Ita 9d ꝓ eand f 

ered' Pbnovi Pel.iplius Johannis feneſtre pd die @ | 

anno ſupzab & ſemy poſtea uſq; viceſſimiÞ quartum 

diem Dec anno Reg Mor Caroli ſecundi nunc 

Re Angl. Fc. 12. multiplicik obſcurak & obſtupat 

fuer p quod idem Richardus tot Comoditat & 
eaſiamenk Pb feneſtrar & Juvamen & Dalubzitak 
acrige luminis in & p ealb feneſtras utÞferk intrare 
e inferri conſuek a 1 die Sepk anno Dorm̃ 1658. 
ſupzad uſque Pb 24 diem Decemb anno 12. ſtpzas 
totalit pyidit & amiſit Cumque etiam Pb Richar- 
dus poſtea ſci 24 die Decemb anno 12 ſupzab 
c x continue poſtea hucuſque polleſl, fuit & adhuc 
 polleſſiofÞ exiſtit de c in antiquo Peſſuag ds c um 

pertim in quo antique feneſtre ut Pterk fuer, 

Cumq; Þb Johannes Þb x die Sept anno Dom 
1658. ſupzab apud Pd Paroch ſancti -Johannis 
Baptiſte in Civik Briſtol' Bs in Com̃ ejuſdem 
Civik do nobem Mel. ſup pzediparcelk terre ipſius 
Johannis tam pꝛope Peſluagium pzed Richardi 
pzed de novo ut pꝛeferk erexiſlet & edfficaſſec, 
Ita quod per eandem Erectionem pzed novi Pel- 
ſuagii ipſius Johannis feneſtre pzed adtunc & ibis 
multipliciter obſcur” & obſtupace fuiſlent idemgz 
Johannes machinans & malitioſe intendens ipſum 
Richardum ulterius pzegravare pzeb novum Pel- 
ſuagium ſic ut pzekertur_ erecum & edificatum a 
p2eb 25 die @eptemb Anno duodecimo ſupzad* ulgz 
diem Exhibitionis hujus Bille totaliter perdidic 
+ amifit unde idem Richardus dicit quod ipſe 
deteriozak eſt, Fc. 55 
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Referegoe to the 3 Precedent of De: 
OE. clarations, | 


Pur Difurbence de Chia, 


Uu ratione Dom ii ; habit communiam in vil 

| Certis temporihus quol t anno, & viam ad 
ern & reducend' aueria; & def. fecit tren- 
chbeas ex tranſverſo viam. R Ent. 616. Wes. 
Intr. 197. 

Aue, ratiene tenure habit Chiminum quod def. 
 obſeruxit per le vac muri. 33 H. 6. 26. 
Dig. 187. Aſh. 15. Her. 20. 

Pro inbabitan er de via _ villam obſtupat. per 
. ſtapites Fos ad januam. 3 Bro. 477. 

pro inbabitan ville de via obFtupa > as? per Claw 
J. ad me per ſe ſepem erttÞ, b. 120. 

p. ſeiſit 754 & terris babuit viam pedeſirem, 
| equeſtrem, © pro carriagii a meſ & terris trans 


terras def. uſque. parcum pred D. D. dimi 
pro vita & 4 af. alen Viam per . 


nem terrar Entr. x Te: 3, 
Quer ſeiſub de meſ & 10 acr terre babuit viam - 
; me, ad fontem pro aqua hauriend & ad unam acr 
terræ parcell tenementorum in campo pro carriag 
E fugac' averiorum trans 3 acras terre Def. in 
+ mba def. fecit trenobea en tranſverſo via. 
% A BL-(197«-: 
er ſeiſit ho mel” bla 0 terre babuit view 4 
5 48 trans terras def. os d clauſum & def. 
obſtupa vit viam per er apa” youu domus. 1 Br. 
. 
Luer ſeiſit de 18 acrs terre habuit viam a regia 
via uſque terras, & 12 obſtruxit viam * per- 
tas & ay Aſh. 16. | 5 


3 


Pur 250 mY de via e der erflimem oft 
aum & repa gulorum. Her. 1 | 2 
Pur Leſſee pur ans, ubi Leſſor babait viam pedeFirem 
a me. trans clauſum def tam ad villam de M. quam 


„d fontem in clauſo & def. fecit fe . trans 


* maximam partem vie, & erexit  ſepem ſuperi inde. 
| 1 Br . 247. 55 
Prot tenen Cuſtumar? impedir 25 via ad villam mer. 
 catoriam per ſepem & fo ar ex e viam _ 
in clauſo.. Her. 63. 
Simile. Her. 102. 


| Pro Lv” ona eccleſiæ 3 de via ad Ale — 21 


Reg. 105. I Br 189. 


Pro vicario eccleſie impedit de via ad decimas_ car- 


riand per 1% ex Franſuerſs viam in Clanſo 


fa o ro, 9 
600 de 2 eccleſie decen. pr — quod 
- cimas carriand 


& ervient ingredi ad d 
non „„ Br. R. 17. 

Pro inbabitan ville de alta regia via obſtupat du- 
een per parcell terre wocar M. ad R. per ſepes 
& januam ere. Vid. 42. 

Luer ror tenuræ babuit viam quam def. obſtrun- 
it per N muri. Vi 65. Simil Cl. 


Man. 1 
Auer ſabe 4 meſ. & terris habuit viam a me, ad | 


 fontem ad aquam bauriend' &. ad unam acram 
terre parcel” tenement” in campo pro carriagize 
& fugatione averioru' trans 3 acras terre def. in 


E def. fee trencheas ex tranſverſo vie. . Br. 
Quer Fir de meſ. & clauſo terre habuit viam pro 


tri & carefat a meſ. trans terras def. ad 
bred. clauſum Et d * * viam per ere. 
onen . . : 


. 4 * * 
* + * . F & 
%. £ 
” 
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88 e 
RN a5 "his 28 Bs bi Laſer Baba ado 7 
5 4 meſs 1 8 gfe def. ram ad villam de N,. 
5 e quan #l fontenn in clauſo, & def. fi Feſſat. tran p 
| | © 'naximam purtem vie, & trexit Wels Japer ind: | 
| | | e Br. R. 33. 2 Inſt D 
2 
wer poſſeſſ. & inbabitans de 5 in wills Bubui 
viam pedeſtrem pro ſe & fer vien 2 villa de N. 
n per & trans clauſum voc C. & D. ad villan 
B. ad eund & redeund & def. fee fo ſa tren 
cbeas ex tranſuerſo vie ac viam il cum ſtpibu 
B Of fenſuris proctuſit. 2 Ven. 185. 8 
— pro Quer. 
I Pro obſtupatione fontis, 1. Cl. Man. Thy. "bo: 
we fatlendo fo atam in via, Cl. Aſs 214. 
Ee: . Pro impediendo quer in via quam babes N 17. 
pen io. | 
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DL V Pur Nuſante we, 5 * 
'De 5h ND. Ha# & Es. eum fo. 
t. 290, 5 
Simile, Aſh. 45. N 
Quer ſeifit e 2 diger & inf aeg 
| þ | , Jonics ad quæ magna pars aque Yivuli curyert'c 
=: | evi, erexit 2 molendina grannties in loco ans 
a oP Et Af. freger” ripans & tiverter” bat us 0 
„ | | o. 484. 5 
4 | bes mult ue theſe Avene d blen in per Tv, 
| | SET oO. 2 5 * ex tranſderſo E curſus | 2 
ET yer 248, | 


Quer fri de miotendino-& "10" ueris Fluri aufe 
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cen ri vulo, agua ii decurrebat ad m ; 
lendinum Et def. obſtruxit aquum a molend. j 
per erectionem catarat & be aquν ja pe 2 
Au. Pratum. 2 Bro. 62. Her. 133. 
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N. 1 


re Pri Leſſee 2 4. agu 2 ker ande- 
4e WE nem fluvial. 3. Bro. 45. | 
Fen Pro. Leſſee | phage. 1 vaſe 4d molew- 
rind dinum d f. novit”. erett. Her. 82. + 
Inſt i De wolend no eretÞ. 700 Af. tam prope” molendin 
2. quod Hops re fluxit a OT molendini 
auer: ita quod non poteſt molare. Her. 126. 
WE Quer Bolle de clauſo e pro ter mino annorum 
us decurrere ſolebat a quodam logo doc 
He. prope clauſum 225 uſque ſtagnum & fic 
ad molendinum. adeo exaltauit aquam | 
in ſtaguo. quod. ple om clanfum Quer. 
Co Entr.. 18. Smile, 541 | 
er. ſeifit. de 10 acris pr t adjacen rivplo de- 
a molendinum WF. Et def. adeo tx- 
 altavit. aquam in ſtagno pod inunduvit pra- 
tam quer. 1 Bro. 241, Br. 42. In. Cler. 237. 2 
De ripa falt ex tranſuerſo aquæ curſum per quod 


agua inundavit gaſtuf am quer adjaien'. Ub. 


5 ike. de clauſo prati ex auſtrali Parte cujus 
niuvulis decurrit & e boreali parte alius ris 
vnlus decurrit & ambo rivuli & a 4 Pluvia- 
les incidunt ad 27 m prati. Et def. divertit 

ug CPE "<a inns eve 


8 


prati, per is FO prati ef ef Ake, 6 Afb. 


56. 
Oer . de Manerio & kerri: ger quis 3 
yy, : profluentem ,aque curſum fine noͤcumento. 
def. ad molendinum novit eret per fluvi- 
alia obftruxit aquæ curſum & fecit ſuperflu- 
ere ripas & currere per fimu & guteos can- 


nabi, Nr quod agua. "fair corrupta, fic qu * 


} N deri 
Py. "Oy 


* 


* F A | ee | 
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 averia ”— Lou tenentiu non one. bibere + 
ea. . OY 
| Par Leſſee 2 exec, 4b Lefſor ſeifet. de 450 def F 
5 Huabuit profluentem aque curſum a poſtico def. 
Et def. erexit Tanpits in Curtilagio per quod 
aqua & aer corrumpuntur. Co. Entr. 29. 
Q ratione tenure habuit ſe 5 0 piſcariam. 
'Et def.. erexit un Dyhouſe 43 Jordida de- I 
curtere abinde in piſcaria. Ra. Entr. 442. 
Pur Leſſee meſ., in London qui habuit pipam plum- 
bi pro conveiancia aquæ a coquina ſua 5 
atrium def. intratum. Et def. locavit cumu bum 
carbon in atrio juxta parietes meſ. & proin- 
de obſtruxit OM q ** rd 
1 Pro aſſign. termini in meſ. . aquæ 20 canali 
=: 23 ubi def. affixit pipam plumbi ad « cana- 
if lem & deduxit aquam a meſ. Aſh. 44. 
; Quer ſeiſit. de molendino habuit aqua 
dlecurren in L. uſque molendinum, Et def. ri- 
Pam fregit. & curſum aquæ a molendino diver- 
tit. Cl. Aſſ. 209. Han. 32. 2 Inſt. Cl. 23. D 
— Pio diverſſone aqua extra anti quum curſum. ci 
E. \ M. 120. 2 Inſt. Cl. 234. 
| Pre Obſtruftione ſentine. Cl. Afs. 267. . 
Quer Seifit. de 2 meſ. & gardino per murum i In 
' ancluſ. contigue adjacen Regie via extra quam 
2 curſus ſolebat decurrere uſque atrium. il 
| and pandoxatorio,” Et def. cum terra © 
pidibus curſum aque prope atrium obſtruxit 
450 uod parietes - meſ. & gardini putrid de 
vener & nec quer neque tenen ad al meſs. it 
Kegia via trauſire potuer Wi. W De 
| | mur inde Special. 
1 4 Quer Poſſeſſ. de clauſo & bunte pro termino anno! 
= & aque pluvial a cœlo deſcend. eum decurrert 
| An, 


— — _ 


ENDL TR Ae DEC Ie” TE I A EN 
i X 
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de pratum quer. Et def. divertit aque curſſum 
3 & perinde inundavit clauſum quer. Tho. 39. 
Quer. poſſeſs de antiquo meſ. adjacen aque 

8 curſui, & def. in projiciendo magna quanti- | 
od tates feditatis aqua cu rſu obſlupavit per qu os 
aqua in meſ. irruit & inundavit & lona quer 1 

m. ſpoliavit. 1 Bro. 57. 2 Inſt. Cl. 23337. 
e- De agua in ſtagno adeo ex altat per def. quod inun- 
, davit clauſum Quer per quod proficuum amiſit 
n. arbores fuer ſpollatæ. Tho. 422. 

der Pro tenen Cuſtomar. werſus un Tanner de Tan- 
um pits erett prope rivulum decurren ad meſs _ 
in. quer per quod aqua corrupt devenit & omninus 

rd WW rnſaluber.. Ra. Entr. 66. Hern. 254. 
er ſeiſt. de clauſo paſture, trans quod riuulus 
ali ll decurrere- ſolebat in quo quer habuit piſcariam 
nd i ut adclauſum Ypettan' & def. erexit domum pro 

| confectione aloni. Et aduſtas fodi anas & ru- 
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um i ages in rivulo dejecit, per quod aqua fuit cor- 
vi- rupta & piſces interierunt & averia quer. non 
Jer- poſſunt bibere. Tho. 26. | 1 
34 De ripis de maritimis contra fluxum & impetum 
C maris quas def. debuit reparare non reparat 

per quod 1 inundavit terras quer. Br. R. 
5 67: 3 Init; CL . ET | 


n In permittendo tegumentum nuper ereft (per 11 
an rum def) ftare in nocumentum meſs quer pe r 
un. aquam pluvial decurreu' a tegumento & e 


oY Super meſe. 2 Bro. 57 

_ 5 N OY ; R 4 
a Pur Ereflions ou non Reparac', & pur 

J. in 8 Nuſance. „ 
Quer. ſeifit* de meſs & parcelP terre adjacen; 
980 def poſſeſs de horto adjacent? in quo erexit 
Ys . | I lignile 
ant I 


1 a 


— — — —— W — ORt urn eget een, TCT — — Wn a 
CC 2 — enInee S IIS * 2 — 9 Tr rr 9 ————— — 22 
1 34 > 

* 


Ah gan 5 r Nie, cs Ei: 1h 


75 Ra. 18. NK 
Par es meſs in Ciodac de's faneftris Gen- 
rat pererectionem lignil in atrio e 
Her. 140, Raſt. 7. Cl. Man. 57. 


| 1 5 Lelſee meſs” in London in quo antiqua fo 


neſtra, quam def. Poſſeſſor. arrii ee ee ob- 
ſtrux it per aſſeres erett. Aſh, 229). 

Quer. Tele: meſs in London habuit 3 Faneftras. 
Er def poſſeſs". de alio m 75 & pecia terra ad. 
Jacent ere it domum in præd pec terra 40d 
obſtruxit ee _ Co. Ent. 200. 1 
K | 


Quer Leſſee meſs in Zonowywed ene 0 8. 


altare. Et def. erexit domum adi acen ſuper- 
enden domum quer. per quod quer eſt impedit* 
12 feruttura nee Ae. 7 Br. 

46. Her 199. Ra FE: 

Quer Leſſee meſs &- def. 151 efs de meſs & atrio 

vel vacunpecia terre adjacent. ſuper qua 

erexit domum & Perm enen 2 feneſtras 
quer. Her. 98. 

De Domo erect per def. tam prope ſſelum er ' quod 
aque pluviales deſcend” de domo in Jolu um n quer' 
Ra. Entr. 442, 

De molendino equino eres al nocumentum uben 
molendini Quer. Ra. Entr. 9. 5 

J. Jeift” de meſs & terris kd qua habuit — 
ſpect᷑ an. dimifit quer qui impoſuit equu thidem 
ui in defec eſcurac' foſſus def. inter clauſum 
Juum & communi am interiit in luto. Aſh. 41. 

De puteo fact in communia in quem equus quer 
—_ & + Her. 123. & 4% : 
uer ſeifit. de meſs' & curtilagio A 

2 . curtilagio ae, def. fff Fo- 
ve am caltar iam in curtilagio ſ u0 wee 06 cur- 

Of agrum 


n 4 ood 5 Sar Sans . 


; in lane magua pars 1 ef ceciderunt 


in foveam., Aſh. 47. Vid. 2. Saund. 397. 


Verſus Gardianos ecc leſia de guttura inter eccleſi= 
am & tenementum ow vun e Ra. Ent. 


10. Vet. Intr. 195. 


De Guttura inter dons non repara'.. Reg. 104. 


Aſh. 16. 


Qu e coqut ne jp 5 London unde pars fuit 
0 


ſuper Shopam & it domus def. ſupportat 


"mum murum & maeremium Juperinde. E. def. 6 
profiravit murum & maeremium, per 2 co- 


_ quina cecidit. Her. 204. Vid. Ge.” 
De ripa juxta rivum uon reparat per quod aqua 


inundavit terras gov: ene 29 E. 3. 


Sell de fr non reparat'. 466. 3. 8. 12 


7 Pur Tf ee T % & terrar & asf. ſeifit."de meſs 


adi acen debuit fac fenſur inter meſi que . ſunt 


$a irreparat - 1 Bro. 263. 


Quer ſeiſit de AP 19857 vita 640 ſeiſit 4 clau-— 


fo adjacen de ſepes inter clauſa in quar” 
_—_— averia pro raverunt LO aver auer 
exikr e clauſo fuo. ; 


Simile uli quer eff ſeiſit de 6 acris terra def. 


ifit* de 2 acris terræ adjacen. Her. 190. 
Pro reflore ecclefia. ver ſus exec prioris Rectoris 
da reparac domor rectoriæ infectis. Her. 136. 


Pro ghſeupation* luminum in Loudon. Wi. Entr. . 
4 Simile, Cl. Man. 118. 2 Inſt. Cl. 244. 
247. Nora inde. Ra Entr. 8. 


Simile by an Aſſignee of a Leſſeę in Ciuit W: . 
2 Mod. Intr. Km 
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211 Quer. 
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uer Leſſes 1 in mi ee antiqua ;fene- | 
. in Culina meſs” Et def. poſſeſs? de alio meſs | 
ungen " meſs. quer quod o ſemper ſeituat 


'M . quod lumin feneſtre quer non impediebat 


def novum ædiſicum erexit prope culinam 
dJuer per quod lumen culing in e ne ob 
© ſcuravit.. Vid. 28. | 


e de meſs qui habuit feu r que obſtu- 
Pat fuer 5 — vi . pr R. 34. 

Pro tenen Cuſtumar th meſs in Stepney in quo 
habuit 4 feneſtras & pred” poſſeſs de alio meſs 
& atria ſuper quo def. 2 Caminas tam prope 

eſs quer de novo adificavit quod non ſolum Iu- | 
nimar obſtruxit ſed aqua Pluviales deſcend” in 
e. e Tho; 6. 
Ger le ee 7 in Civitat B. habuit 4 feneſt, 
poſſeſs de alio meſs & pecia terra adja- 
5 erexit domum in pecia terræ per quos* ob- 
ſtruxit luminar quer . Vid. 6. 

Oner ofſeſs' de ſhopa in qua habuit feneſtr G 47 
77 * de domo voc a Shed quod de novo erexit 
| Juperpenden' Shopam quer per quod lumen ſhop 
& feneſtræ obſtruxit. Wi. Entr. 46. 5 

Quer ſeiſit. de meſs. ante conflagration* London 
quod combuſt* fuit & def. poſſeſi de alio meſs 
 adjacen' quod erettion pecias maheremit tranſ- 
verſar” poſuit, per quo 8 readificare go. 
Juum impedit fuit. 

Quer poſſeſs de me? & def pair Je ar naſr ru- 
inoſo adjungen def. poſtrauit domum ruguoſan 
per quod pars meſs quer cecidit & A 40% 
Juntt' deven. Tho. 38. 

Pur Leſſee merſ && terrar. & def. ſeiſi. de mf 

| rerris adjaces debuit facere fenſur inter 

_ . meſs que a irreparat. 1 Bro. 2 28, Simile 


Vos YO.” 1 85. 


De 


2 Fedities. 50 558 5 85 Te 


1 Di: nt 9 quer? Barber” po: | 
4. Shoemaker, 20 ecit fætida decurren* = 
n in atrium quer. Her. 1 ts 208. Raſt. 42: 
b Pur Leſſee 2 ar & Gordini verſus un 
* 
4 
10 


Butcher occupatorem lanificii & atrii qui ex- 
altavit atrium ſuum & fecit Gutturam in quam 
 injecit ſanguinem & ſordida beſtiar int eb, 
fecit eadem decurrere in atrium & gardinum 
2 Aer. Her. 2366. 
pe Pro pifore Leſſee de inferiori meſ? verſus inha- 
4- WM Hitan' in camera ſuperiori, qui projecit urinam 
in G al ſordi da ” deſcender in farinam & panem 
ner. 
| Pur un — Il Sho am prope quam 
a- locavit lutum, &c. per 22 Carnes = — 
1 pejorat. pulvere. Aſh. 49. 
Luer' ſeifit. de gardino incluſ. cum muro lateritio. 


ef. Et def. erexit latrinam adjacen. muro & poſuit 

cit terram ad murum per quod cecidir, & fe. rates 

fe intraverunt gardinum. Aſh. 43. 

FF Verſus tenen | meſſuag. qui permiſit aquam feti- 

lon dam exeun a coquins decurrere in clauſum 

ſs quer per quod ipſe ſervien . averia in corpo- 


uſ- ribus ſux multiplicis. infect. & "OR devener” 
It 1 Bro. 44. 
” Noor L de meſ? & n „ 4 18 7 
domo ms adjacen. def. convertit domum 
1 pandoxatorium per quo 4 quer. 
citing meſs' & gardini amiſit. Vid. 13. 
Def erexit unum Shed pro liquefactione Tallow 
tam prope meſs ne quod quer. in meſs habitare 
von potuit. Vid. Fe 
Def tenuit fornacem . ES per quam berbe & - 
fruftus Gardini quer TO & ſuffocat. fuer. 
Cl. Man. 150. 
Pro impoſitione calcis in aquam ad defirncnll piſ- 
cen. Aſh, 2675 274. C HAP. 
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5 CHAPTER 
o Actions on the Caſe for Diſcete and o on 


Varrapties. i 
of Bail in | N an Aion on ACE Caſe for afficmiog] him- 
the Caſe ſelf to be of full Age; ubi revera he was 


lor Diſceit. under 1 i quod he got great Sums of Mo- 
| ney on ortgages 3 ; the Court was moved) 
That the Defendant ſhould put in ſpecial 
Bail; but the Motion was not graneed,, 2 Sid. 

Chetwin v. Vennor, _ 
That o After Verdict for the plaintiff i in an Ackion 
+= atiun on the Cale for affirming himſelf to be of full 
Age, per quod the Plaintiff lent him great Sumi 
29 Mo oney; ubi revera he was under Age, 
and thereby had avoided his Security; after 
Verdict for the Plaintiff, was moved in Ar- 
reſt of Judgment, That no Action lay againſt 
115 Defendant for this; and for this Cauſe 
. magen was ſtaid. Ses 2 Sid. 253. Johnſon 

v. .S. C. x Lev. 169. 

Noragaint No Action lies againſt a married Woman 
Jemen ſor for affirming her ſelf to be Sole, per quod the 


Women ſor 


2 
2 


Owe eee reer eee 


2 5 ee l 
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af ming Plaintiff married, becauſe all Contracts of a 
herſelf ole. Feme . are void. 1 Lev. 249. Cooper vo. 
| _ Whatham & ux | 

Or foros No Action lies for one Tenant in Common 
Cant in againſt the other for a Diſceit concerning the 
Lahe other. Thing they are Tenants in Common of. 1 


Lev. 29. Graves v. Sawcer. S. C. Ram * 


It 
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Diteeten 8nd on-(Warrantf: 1 
if any Perſon ſell DT prot * ha When Cas 


don't warrant it, yet an Action on the Caſe E 
will he againſt him; ſo if one ſell bad Cloth, v. Seller or 


knowing it to be ' 4 


tho) he don t warrant . i N | 


+ 


it, an Action on the Caſs lies; but if the Sel- the "ag . 


jer of the Cloth did not know it to be bad, doi ron 
and did not warrant it, then no Action will Whine ws 
lie. See Keitw.gr. — | 
Tf A. has Money A to him to be Thing faul- 
paid to B. and C. knowing of this, comes to 9. 
A. and affirms himſelf to be B. and A. pays for os: 
C. the Money, A. may have an Action on ing him. 
the Caſe againſt C. for this Diſceit. 


| Moore fel 92 be 
F 45 e *. Gardner. a different 


| Perſonfrom 
what he is, 


per FRY: he got another” s Money. 


A 1 on the e Caf: in the Nature of Caſe Ups 
Diſceit lies againſt one who cheats another gas er” 
at Cards. Moore 776. Baxter v. Woodyear and 8 


Orbet. And ſo it does for play ing with falſe Diee. 


Dice. 1 Cro' 90. Harris v. Bowden.” 


The - Plaintiff declared, That her Servant Cul in th 


bought 12 Oxen of the "Defendant for 80 J. Dilceir lies 
for the Plaintiff, and paid the 80 J. after- for affirm- 
wards died; that then the Defendant fraudu- wis ner. 
wins and falſly affirmed to the Plaintiff, thac paid, pet 


the 80 I. was not paid, wich an Intent to pre- Faid ie ir o- 


vail on the Plaintiff to pay the Money over der again. 


again, who fidem adbibent to the Defendant's 
Allegations did pay the 80 l. to the Defendanr. 
After Verdict for the Plaintiff, it was moved 
in Arreſt of Judgment, That no Action on 
the Caſe lay, but an Action of Account; per 
Cur', the Plaintiff may have either. . Jones, 
19 5. Lady Cavendiſh werſus Middleton. 8. C. 
3 3 Cro, 141. | | 


Action 
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"348 . - Wlons onthe Cale fo. 
Caſe es .. Aion upon the Caſe for Deceit where 
© Les as Bernard Weles was the Plaintiff's Servant in 


; | ger guad he Com Derby, and had 65 l. of the Plaintiff's in 


Stat Dis Cuſtody, That the Defendant to deceive. 
 paida Sum the Plaintiff of the ſaid 65 J. quandam literam in 


. of Money. the Name of the Plaintiff procured to be 


written, and directed it to the Plaintiff's ſaid 
Servant, and counterfeiced the Name of the 
- Plaintiff thereto, and ſealed it quaſi with the 
_ ſaid Plaintiff's Seal, and N it to be de- 
livered to the ſaid Bernard Welles, affirming it 
to be the Plaintiff's Letter, and that he was 
ſent therewith unto him by the Plaintiff; 
 Whereupon he cauſed the ſame to be read, and 
upon reading thereof, undeſtanding quod in 
eadem litera continebatur, that the Plaintiff had 
appointed the ſaid Bernard to pay and deliver 
wp the Defendant the ſaid 65 J. to the Uſe of 
Thomas Bartlet, to whom it was n b 
the ſaid Letter that he was indebted ; and af. 
firmed that he was a Servant unto the faid 
Thomas Bartlet, and that he was to receive the 
ſaid 95 J. for his Maſter. . 
By Reaſon whereof the ſaid Bernard giving 
Credit unto him, paid and delivered unto him 
the Money; ubi revera the Letter was coun- 
terfeited, and he never ſent the Defendant, 
nor was indebted in any ſuch Sum, Cc. The 
Defendant pleads Not guilty, and found a- 
5 him to his Damage of 105 I. and it was 
thereupon moved in Arreſt of judgment, Firſt, 
That this Suppoſition quandam literam ſcribi fe. 
cit, where it ought to be literas; for it is not 
poſſible char one Letter might comprehend 
ic, was not, Secondly, That this Action lies 
for the Servant, and not for the Maſter. 
Thirdly, That it was not ſhewn what was 


r c oc. om ich co. // won  tws M a > Da 
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contained in the Letter; for it is only, thae 
the ſaid Servant intelligebat what was therein 
written, and that might be his Miſconſtructi- 
on. But all the Court, after ſeveral Motions, 
held it to be well enough; for the Deceit and . 
Abuſe is to the Maſter, and the Loſs only to 
him, wherefore the Action well lies for him 
altho' it is not ſee down precifely what was in 
the Letter; but that istelligebat ſuch Matter 
was contained therein, which is uncertain; 
yet becauſe the Deceit is alledged to be in 
the Delivery of the counterfeic Letter, and 
affirming, that he was Servant of Thomas Bart- 
let, and ſent by the Plaintiff to receive ſuch a 
Sum as due by him to the ſaid Thomas Bartlet, 
(all which was ' falſe) all which being Deceit 
upon the whole Matter the Action well lies, 
and was adjudged for the Plaintiff ; and after- 
ward a Writ of Error being thereof brought, 
and all theſe Matters aſſigned for Error, the | 
Judgment notwithanding was affirmed. 2 Cr. 


ws © Tracy v. Veal. „„ WP,» Oo rr yh W „ 
n Action on the Caſe was brought for ſel- Ia Caf fr 
ling Bills of publick Faith, that were falſe, * a 
knowing them to be falſe, with an Intent to need nor 
deceive the Plaintiff; - on Demurrer to the her bes 
Declaration, ſeveral Exceptions were taken, « fined. 
but the only one that did not particular 
concern thoſe Bills, which were Bills of the 
Fa Parliament, was, that the Plaintiff 
4 were aſſigned to him in due Form of 
Law, but did not expreſly ſhew what that 
due Form was; but twas refolved by Rolle, 
Chief Juſtice, That the Ground of the Action 
was the Deceit, which was confeſſed by the 
Demurrer ; and that all che other Things 
were meerly Matter of * | rx . 
N | Fg udg- 


* * 
# $ELE 
9 


C = 
—— = 


Is. anos 
— 


ur. —— — — 
* : 
— row — 


FT. _ A —— — 

rn SN nr rm ar Res - — 
2 =", 9 I ILL 2 
injects <p — — 


Ss 


— 


. 
— — 


—8 — rei e ord 
e 
Ci — 


5 
— 


> — 
_ — — — - —. — 


= — Te — . — ̃ ——. mn — — 1 T . — 
. —— p —— — - * wa 7 a — — wo A = — "I. 2 ha 
3 — p — ICARTIY —_— =. OO — p< — SS r — * * * x 
— FUE: — — 3 = CEE 88 — 
CPE. GEES — * al, 
— — ER 


— 
- 


_ ranty. 


[ 
g 
4 
p 
F 
$43 
G 


— . W 
. ; : - ERS ; 3 5 8 
a Ph 9 N 0 7 1 £ — 4 
, ; 0 5 8 2 7 3 # 
5 12 * 2 5 l „ Se et "+ w 4 8 : 5 * LA” 
2 5 4 * * 4 N 1 Y * > * f ; J cw 
| , e 1 ; p | EF 7 \ 3 | Aﬀfohs on the 5 ' : 
2 7 1 Lg . : . 7 — ; as 4 5 * o L 4 * 8 . 
J FF OE rage AY * . Ws 4 
3 1 Maes Fr . 392 1 4 ww Sts . : = ” ** : : 
8 Was given for the Plaintiff. Styl: 
Judgment was given for the Plaintiff. Sz; 


5 Te” 498: "/Fowke v. Bye 
How to de. In an Action on the Cafe for delivering of 
care in 2 falſe Note of Goods that were exciſable, 
giving a per quod he was forced to pay 50 l. After Ver- 


kal Notz dict for the Plaintiff, on Not guilty plead- 


ot Goods 1 225 4 ho Wo 
that were ed, it was moved in Arreſt of Judgment, iſt, 
exciſable 
per quod 


That the Act of Parliament that erected the 
the Plain- 'Exciſe was not ſet forth. 2dly, That the 


_ tif was Damage was not coupled wich the Fraud. 


& Sv zaly That ic wasnot-ſhewn how he was obliged 
to pay the 50. But per Rolle, Chief Juſtice, 


The Fraud is the Ground of the Action, and 


all theſe Things are but Matter of Circum- | 


ſtance; in an Action brought for the Reco- 

very of Damages for a Fraud, tis no more 
neceſſary to ſet forth all the Circumſtances, 

than in an Action grounded on a fraudulent 
Judgment, it is neceſſary to ſet forth all the 
Proceſſes therein; fo the Plaintiff had Judg - 

xi ment. Style 368. Brighwell'v. Robfon. 
When no An Action on the Caſe was brought for af. 
Action lies firming a Term of Years to be worth 2501. 


; 5 ubi revera'it was worth but 100 J. After Ver- 


x wares, dict for the Plaintiff it was moved in Arreſt of 
06 ; | 

of a Thing, Jud | 3 | 8 f 
unleſsrbe:e Affirmance of its Value, there being no War- 
s2 Wir- rancy ; and of that Opinion was the Court. 
Telv. 20. Harvey v. Dung. But this is to be 


underſtood of Things of uncertain Value, 


becauſe ſuch Things may be worth more to on 
than to another; but if the falſe Affirmation 
had concerned a Thing of a determined Worth; 
as if the Defendant had affirmed a Houle to be 
let for 561. per Ann whereas 'twas let for zo. the 
Acton would well lie: See 2 Sid. 146; Leakins 
5 | Action 


$- 


mm Ha O64 mA, 


ent, That no Action lay on the bare 


tion did not lie, becauſe the De fendant did not 22 War- 


Style 310. Harding v. Freeman: 


> ” 8 
% Jo 48.01 - 
* D x 


upon ti for the the Defen. Gage 
dant falſo & deceptive fold unto him, ſuch a aiming 


and found againſt him, and it was moved in 1,90 


the Plain- 


Arreſt of Judgment, That the Action lay not, tiff had 'no 


becauſe he doth not ſhew that the Defendant amentar 
had committed any Offence in affirming them 


to be his; and he doth not ſhew that he had 
any Damage, or that F. S. had retaken them, 


or ſued him for them; as 24 Aſh. 8. Sed non al. 


lvcatur ; for the Sale of Goods which were not ., 


his own, but affirming; them to be his Goods, 


knowing them to be a Stranger's, is an Offence, Et e [| 


and Cauſe of the Action; and if he fhould tar- 
ry until the Goods were taken from him again, 
icmightperadventugg be miſchievous unto him, 
and he ſhould be without Remedy: 'Where- 
fore, abſente Montague, it was adjudged 'for 
the Plaintiff, 2 Cro 474. Furns verſus Leiceſter. 
See Show.” ff” Croſs v. Gardiner. S. C. 4 Mod. 


261,74 ))CCCC˙˙ 005 ps Dag | | 
In an Action on the Caſe, the Plaintiff de- Caſe for 


clared the Defendant fold him a Gelding, and Peccir es 
on the Sale did falſly affirm unto him that the Hofes,. 
Gelding was his own, and that he bred him and affirm. 


of a Colt, whereas he did not breed him, and ing ate be 


his own, u- 


that he was not the Defendant's, but F 8's. birevers 


after Verdict for the Plaintiff, it was moved 5 


in Arreſt of Judgment, Firſt, That this Ac- there was 
: . 5 | | rar ty. 
warrant the Gelding. Secondly, It was not " 
expreſly charged in the ky pence that Tho me 
the Defendant knew the Gelding to be an- Declaraci- 


other's; but notwithſtaning choſe Exceptions n N 


* 


the Court gave judgment for the Tleineff. done ſtien- 


ter. yet tis 
good after 
An Verdict. 
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. 3„%ꝗ ỹ ꝝRhnſ Nene on ide Cie e 
ne de, An Action upon the Caſe in Nature of a 
de dan Deceit, was brought, and the Plaintiff de- 
dare Ant Jared, Whereas upon the ninth of Func, 27 
— prance z El. Queen Elixabetb was ſeiſed in Fee ofthe Ad- 
Froperty in vowſon of the Vicarage of South- Stoke, where- 
1 ag that unto the Tithes in S. appertained; to which 
ns notin Vicarage the Defendant on the gth of Fun, 
Fanden 35 Elia. affirmed that he was lawful Incumbent, 
_ artheTime and had Right to the Tithes. from the Death 
el the Sale. of Thomas Vaughan the Incumbent; whereupon 
the Plaintiff, 16 June 35 Eliz. having Com- 
munication with the Defendant about his buy- 
ing of the Defendant the Tithes appertaining 
i to the ſaid Vicarage, after the Death of The 
1 mas Vaughan (who died 16 April 35 Eliz.) until 
—- -  A6ch. following; that the Defendant, adtun 
 ſciens that he had not any Right or Intereſt 
to the Tithes (whereas he was never inſtituted 
and inducted) but that they appertained co 
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Evan Thomas, {old them to the Plaintiff for 301 MW loi 

falſo & deceptive; and alledgeth in facto, That Pc 

Evan Thomas was preſented, admitted; inſti- ¶ to 

„ tuted and inducted to that Vicarage, alt Aug. of 

1 3 Eliz. and took the Tithes, and ſo the Plain: Wl ſo 

* tiff loſt them. The Defendant pleads Not Il ey, 
i — guilty, and foundagainſt him; and it was mo- 
* 5 ved in Arreſt of Judgment, That the Action 
eth not; for an Action in Nature of Deceit 
1 lieth not, where one ſells a Thing which he 
1 | has not any Property in; and altho' he took 
© upon him in Diſcourſe, that he was Owner, 
=: - and had Right to ſell, unleſs he warrants that 
= the other ſhould enjoy it accordingly. (which 
= Warranty ought to be at the Time of the Sale) 
a it is not good; but there is not any Warranty 
1 nor Affirmance at the Time of che Sale, that 

6 he had any Right or Ticle to fell; for he 

EE. m * Affirmanee 


whereſore it was adjudged forthe 
2 Cre. 196. Roſwell . Haag. 
rf Sy 4 


had « 


Pal: 


every one took Conuſan 


and he himſelf knew that he was not the 


right: Owner; which is the Reaſon that the 


Action was maintainable: But here he had noe 


any Foſſeſſion; and it is no more than if one 
ſhould fell Lands wherein another is in Poſ- 
ſeſſion, or a Horſe, whereof another is poſ- 
leſſed, without Covenant or Warranty of En- 
joyment, it is at the Peril of him who buys; 


and not Reaſon the: ſhould have an Action by 


the Law, where he did not provide for himfelt; 
Defendant. 
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- Where no 


Action lies / 


for a falſe 
Affirmati- 
cn, tho” the 
Plaintiff 
had à par- 
ticular 
Loſs. 
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| from Exball in the Coun 


|  Aifong on the Cut | 
Action upon the Caſe; Whereas 10 Decemh, 
Ix Fac. there was Communication betwixt the 
Plaintiff and Defendant, concerning the hi- 
ring of the Plaintiff to carry for the Defendant, 
with Horſes and Wain, ' a Load of Madder, 
ty of Efſex, unto 
Uppingham in the County of Rutland ; and that 


then and there, to deceive. him in the Car. 


firmation, undertook the 


riage thereof, he affirmed fraudulently that 


the ſaid Load of Madder was but of 800 Pound 
weight; and that he giving Credit to this Af. 
rriage of the ſaid 
Madder, and that the Defendant promiſed to 


pay him for every hundred Weight 2. 84, 


and thar he giving Credic that the ſaid Mad- 


der was 800 Weight, carried it according to 
the ſaid Agreement, and alledges in facto that 
the ſaid Load of Madder weigh'd much more 
than 800 Weight, viz. 2200 Weight, by Rea- 
ſon whereof his- Horſes drawing the ſaid 
Wain, with the Load of Madder, being laden 
with ſo great Weight, were compelled ita ue. 
hementer laborare & trabere, that ſeven of his 
Horſes which drew the ſaid Wain, ratione inde 
peribant per quod, &. The Defendant plead- 


ed Not guilty, and found againſt him; and 


it was now moved in Krreſt of Judgment, 
That this Action lieth nt; for he being hired 
to carry by the Hund: d, it was his own Fol- 


ly to over- load his Horſes, and it was a Mat- 


ter which lay in his own View and Conuſance; 


and if he doubred of the Weight thereof, he 


might have weighed it, and was not bound 


to give Credence to another's Speech; and 
being his own/Negligence: he is without Re- 


medy; as where one buys an Horſe, upon 
warranting him to have both his Eyes, a * 


. EPI nt >" 


— IS 9, 
* 


Ditltelts, and on Marranties. 335 
I. nad but one, he is remedileſs; for it is a | 

e Wl thing which lies in his own Conuſance, and 

i. ach Warranty or Affirmation is not material, 

t, ¶ or to be regarded. But otherwiſe it is in Caſe 

t, ¶ where the Matter is Secret, and lies properly 

o in the Conuſance of him who warranted it, 

it and cannot be known to him who buys or 

. makes the Contract; for the Law gives no 

it Remedy for voluntary Negligence; and of 

d chat Opinion was the whole Court, altho' it 

f. N was ſaid, That there was apparent Fraud here 

d in him who afficm'd, Cc. and peradventure 

che Plaintiff was a Stranger there where he 

4. undertook the Carriage, and had no Weights * 
Jo weigh it; but it was anſwered it was his. 9 
0 Wl Negligence; that he would take a Weight ſo | 


t far exceeding the Affirmation, without cau- x 
e fing it to be weighed ; wherefore Judgment 1 
- vas ſtaid. 2 Cro. 386. Baily v. Merrell. S. C. 
d ; B. 94. 1 Cro. 793. e i 
n Action upon the Caſe; whereas Bud had 1 
brought Debt in the Common Bench, upon 1 
s Bill of 40 J. againſt the Plaintiff, and upon 1 
le Examination, it appeared to the Court, That = | 
I i all beſides 28 5. was paid; whereupon they 1 
din Trinity-Term, ordered, That if the Plain- ll || 
t, uff would accept of the 28 s. with ſuch Da- 11 
d mage as the Court ſhould aſſeſs, then the now | 
. Plaintiff ſhould imparl until Ofabis Mich. =! 
That the Defendant knowing of this Order, = 
; had procured a N:hil ditit to be entred, and 1 
e W upon this Deceit he brought this Action. 1 
d And it was thereupon demurred, Firſt, In [| 1 
d Regard of the Manner of the Pleading, be- 1 
„ cauſe he doth not averr, That he tendred the "Hy 
n 28 . for otherwiſe the Plaintiff (then Defen- | | 1 
e dant) was not to have the Benefic of the Vl 
d = e Order. | 
| - Il 
bl 


336 men on the Cate e: 
Order. Secondly, This Action lies not in 
Reſpect of the Matter; for this entring of the 
Nihil dicit is the Fact of the Court, whereup. 
on none can reap Advantage, nor any Action 
lies for it; and in Proof thereof was cited 
26 iſs. Pl. 46. and 21 Ed 4; 22. where a Writ 
of Privilege was granted without Cauſe, ho 
Action lies. © Bur all the Court held, That the 
Action for the Matter would well lie, 
for pr ocuring a Nihil dicit to be entred in A. 
buſe of the Court, whereby the Party, Defen- 
dant in the Action, ſuffered Prejudice. And 
therefore if one procures another to ſuè me 
without Cauſe; an Action lies not againſt him 

who ſued without Cauſe; but for this Fakit 


in procuring my Vexation, an Action well 


lies. So where one caſts a Protection in de- 

lay of my Action; and likewiſe for every 

4. Falſity an Action on the Caſe is maintainable; 

but here this is not good for the Matter, be- 

cauſe there is not any Tender, or Refufal in 

the other to accept of the 28 Shillings al- 
ledged ; for without that there is not any 

Breach of the Order in the now Defendans; 

and his then procuring of the Nabil diciꝭ was 

lawful ; wherefore, &c. 1 Cro. 793. WM 

Caſe dont In an Action upon the Caſe, whereas 
Swine a Defendane being a Goldfmich, and having 
Thing to Skill in Jewels and precious Stones, had a Stone 
ve what it which he affirmed toLopusto be a Bezoar: ſtone 
leſs the and ſold ir unto him for roo. abi revera it 
Pairy r. was nota Bezoar-Stone, The Defendant plead- 
eld Not guilty. After Verdict, and Judgment 

for the Plaintiff in the King's Bench, Error 

was thereof brought in the Exchequer-Cham- 

ber; becauſe the Declaration 3 
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Matter ſufſicient to charge the Defendant, 

(viz) That he warranted it to be a Bezoar- 

ſtone, or that he knew that it was not a Be- 

zoar-ſtone ; for it may be, he himſelf was ig- 

norant, whether it was a Bezoar-ſtone or not. 

And all the Juſtices and Barons (beſides Au 

derſon) held, That for this Cauſe itwas'Error ;« 

for:che bare Affirmation, that it was a Bezoar- 

ſtone, without warranting it to be fo, is no 

Cauſe of Action; and altho he knew it not 

to be a Bezoar-ſtone, it is not material; for 

every one, in ſelling of his Wares, will affirm 

that his Wares are good, or the Horſe chat he 

ſells is ſound; yet if he warrants them not 

to be fo, it is no Cauſe of Action; and the 

Warranty ought to be made at the ſame Time 

of the Sale; as Fitz. N. B. 94: c. and 98. 6. 

5H. 7. 41. 9 H.6. 53. 12 H. 4. 1. 42 Aſs. 8. 

7 H. 4. 15. Wherefore, foraſmuch as no War- 

ranty is alledged, they held the Declaration 

to be il. But Anderſon, to the contrary; for 

the ſelling it for a Bezoar, whereas it was not + 

ſo, is Cauſe of Action; but notwichſtanding 

it was adjudged to be no Cauſe, and the Judg- 

ment was reverſed. '2 Cro. 4. Chandlor werſus 

oe ep ie | - +a 2. No Action 
In an Action on the Caſe ; the Plaintiff de- ,f,ye Cate 


clared, That the Defendant being poſſeſſed ling; ds 


of divers Goods (wiz.) of three ' counterfeit prac l.. 


Jewels, and having Factors in Barbary, and firming 
knowing that the Plaintiff was beyond the esel tobe 
Seas, he acquainted his Factor therewith, and true ones, 
commanded him to conceal the counterſeit- r - 
ing thereof, and directed him to the Plaintiff, qered him 
being there; and the Factor came unto the to do ſo, 
Plaintiff, and intreated him to fall thoſe Plan 
Jewels for him, telling him they were good ceived a 


| particular 
5 A a 3 Jewels Damage 


therchy. 


plaintiff re. 
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358 dannn on ide Cale for 
"Jewels; whereupon the Plantiff not knowing 


chat they were counterfeit, ſold the Jewels, 
being of the Value of 100 J. to the King of 
Barbary for 800 l. and delivered the Money to 
the Factor, who delivered it over to his Ma. 


ſter; that the King of Barbary afterwards 


finding they were counterfeit, committed the 
Plaintiff to Priſon until he repaid the ſaid 
King 800 l. and that afterwards the Plaintiff 


requeſted the Defendant to pay back unto 


him the ſaid 8007. and he refuſed. The De- 
fendant pleaded the General Iſſue; and the 
Jury upon a ſpecial Verdict, found all this 
Matter, excepting, that the Defendant had 


directed his Factor to the Plaintiff, and that 


the Defendant had commanded his Factor not 
to diſcover that the Jewels were counterfeit, 
And it was argued for the Plaintiff, Firſt, 
That where one is Party to a Fraud, all which 
followed by Reaſon of that Fraud, hall be 
as done by him; and here the Defendant is 
the firſt Actor in this Fraud; Firſt, By his 


knowing they were counterfeit. Secondly, 
By ſending his Factor and felling them in 


Barhary. And to that Purpoſe were cited 
Plowd. Comment. 473. Sanders's Caſe of the 


poiſoned Apple; and Co. 9. 81. Gory's Caſe ; 


and in this Cafe it is a Deceit, altho'- there 


de not any Warranty; as 9 H. 6. 53. and 21 
As. pl. 4x1. and 42 Aſs. pl. 8. 7 H 4.15. 11 E. 
44.6. FE, 4. 126. and Co. 4. 18. 20 H. 6. 35. 

dàznd Chandler and Lopus Caſe adjudged in this 


Court 1 Fac. where one ſells a Bezoar-ſtone, 


eiens that it was counterfeit, and he did not 
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contained in the Declaration; yet becauſe. a 


they have found Matter ſufficient, that the 
Plaintiff ſhall recover: And to that Purpoſe 
were cited Bridges Caſe, in Dyer 75. and Sir 
Jobn Sydenbam s Cale verſus Man in this Court, 
where the Words were, F Sir John Sydenham 
could have his Will, be would kill, & and the 
Jury found that he ſpake theſe. Words, I think 
in my Conſcience if Sir John, Cc. And it was 
adjudged, That altho' the Verdict be different, 
the Plaintiff. could recover, &c. So here, G. 
And it was argued to the contrary for the 
Defendant, That the Finding in the Verdict 
is ſo material in the Variance, that there re- 
mains not Matter ſufficient in the Declaration 
to maintain the Action. Firſt, They cannot 
be ſaid to be counterfeit Jewels, becauſe it 
is confeſſed by the Plaintiff, and fo found by 
the Jury, that they were of the Value of a 
100 J. which is a competent Value for good 
Jewels, and the Value of the Jewel conſiſts in 
the Eſtimation of him who will buy it; and 
to that purpoſe was cited 28 & 39 Eliz in 
the Common Bench, Dampat ver. Symſon, Se- 


condly, Becauſe there was not in this Cafe 


any Warranty made to the Plaintiff, that it 
was a good Jewel; as 11 E. 4. 6. 7 H 4. and 


13 HF. 4.1. Thirdly, That the Deceic done 


unto the Plaintiff is found to be done by his 


Servant; and the jury find that the Maſter 


did not command the Servant to conceal them 
to be counterfeit; and then by his general 
Power to fell the Maſter ſhail not be charged, 
if the Servant exceed his Power. Vid. 9 H 6. 


23. and Doctor and Stud-nt, 137. Fourthly, 


For that the Servant had but a Power given 


him from his Maſter to fell, which Power he 


A a 4 cannot 
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eannot aſſign over to another. Therefore for . 7 
theſe material Variances an Action upon the ” 

_ Caſe, being an Action founded upon the Truth ft 
of his Caſe, which if it fail, the Action alſo pe- jt 
riſheth, he conceived the Action was not main- h 
tainable; and to that Opinion the Juſtices in- MW u 
clined, and principally for the third Reaſon, 9 
And in Trin. 16 Jac it was argued again by C 
Davenport, for the Plaintiff, who anſwered to t 


that Objection, That for the Sale by the 
Servant, the Maſter ought not to be reſpon- 
ſible; and he ſaid, That as the Fraud in the 
Mlaſter was general, and his Direction for 
the Sale thereof, and ſo he ſhall be 
anſwerable for the Damages that any parti. 
cular Perſon hath thereby; and compared it 
to the Caſe of 27 H. B. 22. of a Nuſance in 
the Highway; and what is done by the Ser- 
vant, the Maſter ſhall not avoid, appears 9 
H. 6.53. and 11 Ed. 4. 6. Long 52 Ed. 4. 17. 
Dyer 238. In this Caſe alſo the Maſter's Re- 
ceit of the Money for the Jewels, joined with 
his precedent Command, ſhall charge himſelf; 
for an Aſſent ſubſequent without any prece- 
dent Commands, ſhall charge him as his on 
Act 2 H. 7. 17. 2 H 4. 18. And as to that 
Objection, That there is ſuch material Va- 
riance hetwixt the Verdict and the Deelara- 
tion, that it deſtroys the Action. He ſaid, 
> That where many Circumſtances are alledged 
to induce. an Action, and ſome Part of them 
material, and ſome not, if ſo much be found 
by the Verdict to maintain the Action, it is 
good enough; otherwiſe it is in an Aſſumptſi 
upon two Conſiderations; if the Jury find 
the one, and not the other, there the Action 
falls, becauſe the Aſſumpſit is found * ” 
| ota 
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mas Coventry, Solicitor General, for the De- 


fendant, and he vouched ſeveral Caſes where- 


in the Maſter is not charged for the Act of 


his Servant; as to the Bobk of 9 H 6. 53. 
urged againſt him; he ſaid, That Fiex N. E. f. 
94. is otherwiſe; which is, That if one ſell 
certain Pipes of Wine, with Warranty, and 
they ate corrupt, Action upon the Cate lies; 
which implies, that it lies not without War- 


ranty; that may be reconciled ; for as 14 E. 4, 
6. is, If a Man fell corrupt Victuals, an Ac- 


tion _ che Caſe lies without Warranty, 


becauſe it is prohibited by the Law to fell cor- 


rupt Victuals; but in the ſame caſe of Wine, 


if it be ſmall Wine, and the Party buys it for 
ſtrong Wine, no ſuch Action lies. And in 


— — 


this Caſe; altho' the Defendant commanded 


his Servant to fell; &. it is to be taken a Sale 


in lawful Manner; as 11 Ed. 4. and 9 H. 6. 


Fr. 13 H. 7. 15. The Plaintiff alſo in this 
Caſe, hath not alledged any legal Damage; 
for he ought to have alledged, That he was 


arreſted and impriſoned after the Law of Bar- 


bary ; but if the Impriſonment were tortious, 
then he hath not any legal Damage; as 38 


H. 6. is. But here be three material Variances _ 


betwixt the Declaration and the Verdict, ſo 


as there cannot be any Cauſe to maintain this 


Action, Ge. Dodridge, Juſtice, If - a Gold 


ſmith makes Plate, wherein he mingles 
Drols, ſo as it is not according to the Standard, 
and ſends his Servant to a Fair to ſell ic, who 
ſells ic ſor good Plate, according to the Stan- 


dard, that an Action upon the Caſe lies a- 


gainſt the Maſter. Ad quod Montague aſſented, 
becauſe it fails in the Price in Silver. oe 
_ ES here 


"362 _-— Ailons\on the Ca (Wm =» 

| here it fails but in the Value; for Jewels are 
ſold for their Valuation. Note, This Diverſi- 
ty Pretii & valoris. Haughton, Juſtice, If one 


command his Servant to ſell an ill Horſe, and 
the Servant ſells him for a good one, where- 


by the Servant is arreſted and indamaged; 


yet the Servant ſhall not have his Remed)/ a- 
gainft his Maſter. And Doderidge cited a Caſe 


to be ad judged 33 Elix. in the Common Bench; 


2 Clothier of Gloucefterſhire ſold very good 


Cloth; ſo that in London, if they ſaw any 


clare on 2 


Warranty. 


Cloth of his Mark, they would buy it with. 
out Searching thereof; and another, who 


made ill Cloth, put his Mark upon it without 


his Privity, and an Action upon the Caſe was 


brought by him who bought the Cloth, for 
his Deceit, and adjudged maintainable. And 
the Court in the principal Caſe inclined in 
their Opinions againft the Plaintiff. 2 Cro. 


468. Southern wer. How. S. C. 2 Roll. 5. S. C. 


Popham 26. S. C. Bridgman 125. Note, By 


the other Books it don t appear that there was 
any Judgment given in this Caſe; but Bridg- 


mon ſays, Judgment was given for the Defen- 


dant. | „ 155 
How to de- Action upon the Caſe, for that the Defen- 


dant, 31 Maii 19 Fac. had bargained with 
the Plaintiff to ſell him a Mare; the Defen- 
dant Adtune & ibidem ſciens the ſaid Mare to 


be lame & waris infirmitatibus deficere (viz.) 
with Spavins, Splints, & ad laborandum impo- 


tentem, Equam præd ſanam & abſque ulla infirmi- 
tate warfantixavit, & eandem Equam præd 31 


Maii 19 Fac. pro 201. apud London, Oc. eidem 
or 


Willielmo falſo & fraudulenter adiunc & ibidem 
vendidit & fic did def. fallaciter decepit the 


Plaintiff of the ſaid Mare, to his Damage, Cc 


2 | "The 
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The | Defendant pleaded Not guiley, and 


found againſt him; and it was moved in Ar- 
reſt of Judgment, That the Declaration was 
not good; Firſt, Becauſe he doth not ſay, 
Warrantizando vendidit; for otherwiſe it may 
be, that the Warranty was at one Time, and 
the Sale at another Time, altho' they: were 
both in one Day, and then the Action is not 
maintainable. And altho' the Precedents in 
the Book of Entries, be in this Manner, it 
was anſwered, That it is Warrant. vendidit, 
which being ſhortly Writ, may be en pound- 


ed Warrantizando, which conjoins it to the 
Sale; but as it is, it may be otherwiſe intend- 


ed, and then the Declaration is naught. Se- 
condly, This Declaration is uncertain for 
want of the Word (Et) after the Warrantiza- 
vit; for as it is, it is inſenſible. And of that 
Opinion were Doderidge and Chamberlain. Bue 
Lea, Chief Juſtice, did not deliver any Opi- 


nion; wherefore the Defendant appearing, 


the Plaintiff declared de novo. 2 Cra. 630. 
Sir William Pope v. Lewyns. 1 | LEA = 

In an Action upon the Caſe was brought in ww to 
Nature of a Deceit, that the Defendant had plead Spe- 
ſold to the Plaintiff certain Sheep, and had 22,2, 
warranted them to be ſound, when in Truth Deccic. 
they were rotten. The Defendant pleads, - 
That they were ſound at the Time of the 
Sale, Er de hoc ponit ſe ſuper patriam. The 
Plaintiff demurs, and it was adjudged for him, 
becauſe the Defendant had taken Traverſe to 
the Cauſe of Action, (viz) ab/que®box that 
they were rotten ; and Iſſue ſhall not be ta- 
ken upon ewo Affirmatives. 4 f J. N 
H. 7. 9. b. c. Noy. 124. Reedbead againſt Harper. 
ee 

| | n 


Scien: be. 110 an \ Aion on abu Caſe. 10 e de. 
8 — That the Defendant ſold him Tiches 
* for ſo much Money, ſcien, that he had no 
baden chat awful Title to them Aſter Verdict for the 
he had Plaintiff, it was moved in Arreſt of Judgment, 
nn _ . e Declaration did not expreſly char 

| that the Defendant had no Title; yet t 

2 Plaintiff had Judgment. Moore 467. 

Eridence In an Action on the Caſe, che Plaintiff de- 
20 We clared, That the Defendant ſold him two 
ranty of Oxen, and warranted them, & c. The Jury 
one, £2® on Non <ulp* pleaded, found that the Defen- 


tain a De- dant ſold one Ox; and twas alledged that 


chr abe Sale this did not maintain the Detlarativ „be- 
and War- Cauſe the Contract to which, by it the War. 
Gro Oxen. ranty is ſuppoſed to knit, is variant from what 
| the Jury found; but the Court gave. Judg- 
ment for the Plaintiff, becauſe the Action is 
grounded on the Deceit, not on the Warran- 

1 Cro. 884. Ger v. Meere. 


* Evidence In an Action on the Caſe for a Deccit, the 


or a Deceit 


In che Fac- Plaintiff ſer forth, That he bought ſeveral 


tor e Parcels of Silk for Sikk, whereas it 


to maintain 


an Adion Was another kind of Siik; and chat the De- 
* ws fendant knowing this Deceit, ſold it him for 
Merchant. Silk. On Trial, upon Not guilty, it 
appeared that there was no actual Deceit in 

the Defendant, who was the Merchant, but 

that it was his Factor beyond Sea; and the 
Doubt was, If this Deceit could Charge the 
Merchant? And Holt, Chief Juſtice, was of 
Opinion, that the Merchant was anfwerable 

for the Deceit of his Factor, tho“ not crimi- 

naliter yet civiliter; for ſeeing ſome Body muſt 

be a Loſer by this Deceit, it is more Reaſon 

that he that imploys and puts a Truſt and 
Confidence in the Deceiver, ſhould + 9M 

oler 
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London bk | Diiclaus Venabiluy © 
: qnericur de Edwards rw Mi 

in Cuftodia- Par Paref:? Dowd Regis cozam 
iplo Rege exiſtem ; eo vide lt quod cum pꝛi mo 
die Juli anno Reg Caroli Decundi nunc Regis 
— c. triceflims tertio apud London in pas 
Beate Marie de Arcubus in Warda de C heap 


— tolloquiũt habit e mot fuiſſet inte t p2es 


Williel Edward de quodam equo ipſus Ed wardi 
deque firmitate (Anglice Soundneſs) eq ui il⸗ 
Iius in pedibus luis ac de venditione ejulde m equi 
Prat. Wü pdict Edwardus ea intentione ab de⸗ 
frau dans E decipiend pzed Willielmum ſciens eqũ 
illum foze-vqur pedibus claudi (Anglice F oun- 


dred) falfo # deteptive adt unt g ibidem affirma- 


vit & alleruit eidem Willielmo quod equus 
Pdict fuit firmus (Anglice Sound) & abſ qu e ali⸗ 
qua clauvicatione in pedibus ſuis quibus q uidem 
afirmaciod + aſſertion ipſius Ed war di idem 


Willielmus fidem adhibens amunc & ibidem 


tum pat Edwardo ad equum Pvict de ern 


Edwards emend barganizavit ditt Ed wardus 


ac Pfcrive- ſciens equi? fl? foze equt7: pedibus 
claudid:'{(Anglice Foundred) eund qu md foze 
firm? (Anglice Sound)'t abſc; aliqus cl audita⸗ 
tione in pedibus luis abtunc e ibid affirm ando 
allerendo rund Equi eidem Willielmo ꝓ magna 
pecuntie ſumma vide lk ꝓ octodecim libzis legalis 


monete Augie adtunt + ibis fraudulenk c de- 


ce  ptive 
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366 Aions on the Cale fo? 
teptive vendidit cumque etiam idem Willielmus 
poſtea ſcił eodem pꝛimo die Anlit anno Regni q 
diſti Dor Regis nunc triteſlimo tertio ſupzad.- a 
apud London Pdict in paroch & warda Pick i 
cum Pfat Edwardo ad quent ak equum de cob - N 
Edwardo emend barganizavit Edwardus pd ſciens 
Bb ak cquiÞ foze equi pedibus claudi (Anglice 
Foundred) Pdict a? Equi foze firm? (Anglice 
Sound) & abſq; aliqua :clandicatiold in pedibus - 
ſuis adtunc q ibidem Uarrantizando eundem ak 
equd ꝓ at magna pecunie ſumma videlk p ak 
octodecim libzis conſimilis legalis monete Anglie 
adtunc +ibid eib Willie lmo fraudulent ; deceptive F 
vendidit Cumgz etiam poſtea ſcił eodem pzimo | 
i die Julii anno triceſſimo tertio ſupzad apud 
5 London Pdict in paroch & warda-pzeb Pdictus 
Edwardus in Conſideratione af ocodecim Iibzar 
conſimilis legalis monete Angl' p Pdict Williel 
einem Edwardo ſolven at Conſideratione quod 
Pdick Willielmus adtunc & ibis luper le allump⸗ 
" ſic © eidem Edwardo fidelicer  pmiſiſiec quod 
iple idem Willielmus eaſdem ockodecim libzas 
Flat Edwardo indilate Colvere vellet ſuper ſe aſ⸗ 5 
ſumpfit c eidem Willielmo adtunc & ibidem fide⸗ 1 
lit pꝛomiſit quod ipſe p dick Edwardus quend 
ak equi firm (Anglice Sound) e ablq; aliqua L 
infirmitate tn Co2poze ſuo five claudicatione 
(Anglice Lameneſs) in pedibus ſuis adtunc & 
ibid vendere & deliberare velle Pdick tamen Ed- I 
wardus pmiſſioi) E Aſſumptiomd ſuas Pdick - fic 
ut Pfertur fact minime curans led machinans & 
fraudulencer intendens eund Willielmum in hac 
parte callide & ſubdole- decipere c defraudare ad- 
tunc c ibidem fallo & deceptive pzo ſumma oco- 
decim libzar ulk mentionat vendidit & delibera⸗ 
vit eidem Willielmo eund af eaqum claudũ 
(Anglice Foundred) & claudd (Angl' Le 6 
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in ee. N unde idem Willielmus dicit 


quod iple deteriozatus eſt c dampnum haber 
ad valent iam 1 libzar Et inde pzoducic - 


Johannes Des 
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Richardus Roe. 
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L 20 quod def. nichil babuit 842 fecit Sw . 
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elongat. Reg. 113. 
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Quer. tulit. bene de terris v. 
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Procuravit 1 venire nomine. quen 
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| diem dat. fecit protectiomem p f fall 
i, | «bi def. tune fuit in yr + eg. 113, Ree 


ſb. 20 H. 6. 10. Ra. Entr. 492, 453. . Ver. 
Intr. 87. 5 


Verſus Magiſtru & ſervies de procurationeſerview : 


Def. procuratit . venire in Cur . vgcar⸗ 2 Per 
— 7 def. Attorn in t no Def. 
fie a 8 capt. * ur. per quod hi. fuer. 
 recuperas” pro damnis verſus yr f = 

De procurat Attorn' Feri 
keg terræ per cujus 

eg S 


Merchane: Ver. 18 gui 
* 2 babit, de terris As „ lu 


r i. perinde cepit Reg. J udic. 37. 
4, Ndimmile ahi diſs ene is ſatisfatth 


Reg Joc ic. 37- 


Fg ae 


04 ro primed fl eor con — 8 
. "OF 112. Tue | 
24, Simile proof. Reg. 126. 


Quer tulit. n de * Ke terre vas def. e ay 4. | 


recordari pro Atrern quer. in placito_terr# pros 


2 e d. en W 
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| ae, 


e 
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r e 
Simile ubi Auer ſaloit * & caddie? 5 
.  beravit ſeri tum nomine 'acquietantic es 


r ſcripto ante . Reg; 61. 
car. ad erben gue”. 4 
Enix. 377 


cep 
Dr Lege 


"A Rx: 
ps 635 exec eee en Ra: Roe! 378 


per nomen R. Crew recsprra vt d berſar oy 
& alium per nomen R. Caro: binn, 05 "fo 


Fe. | 
Ve eur Conf arias qu?  revalevir 7 offi er 


eeepc lere 
. & Poſes rerenr. per aum profi vit 
r pun 1 ber. "hb Rieritævii Der, 1-8 
Ter triavione Ef trove poſtea Miſco. R =ft. 
17 — — He n 
Varſus confllariam qui rem pro 

wer” aſſump eſſe de cunßlio ſus 
"bs OPS wA ct 
filis ſua A HV. & devenit de e tio cum ou, '& 
Para; 4 wk ev terrat = ering annoram. 


1 2 I AY * 


De works l. poly. 705 r mY Le 
Simile ds equo alterius n (rum op Fan 
df pretind* equum * fas.” 1 
De lana emyr. per quer. dt def" vis by altri 
Pl. Gen. 14.19. Rol. Ente 
non per formativr” 55 eue e 
on cube Wink. CE. 98. e 
Diff gs 1 we 7 Fro Fefe: men Bip 
tiſmatits. * 00 
Def. tas — __ per fall vemboaideve- 
nire manucapt. pro Per quod IF. permiſſus fuit 
1 evadere & ener” amiſit debitum. 1 Bro. 
To 
De 


. De \procure tions g 7 72 malitgſe lan Banco 
5 1 ca pt. EN Bro. 
. eum quer al. Hag cum falſs s aleis - 
a umi pro. 120 l. per def... 4 quer. . N . 
2 Bro. 14- Simile, Cl. Man, 123. 1 


us Simile cum Falſis carts pictu ad Ludendam voc one * 1 
5 and Thirty, 755. 26. 1 
fp 
Ag 


5 Leniu' qui vendidit ſeva tur” 70 fall pan- pj 
dera. Han. 32. | ” 
0 Simile verſus num qui vendidit . per falſam | 
BW men ur am, Tho. 25 · ; 
Verſus unum Bargeman de Braſe PA ' diliberar” ad 
carriand qui nan deliberavit tant. quartia ag nt. 
* recepit de quer. Ra. Entr. 3 1. 8 
11 Pro 383 balicium corrupt. Cl. Afs 215. = 
| In 2 ud = Pormittere . tunc arreſtat. G 
. . 5 5 | | W 
tam quer ire ad largum def aſſump 
| 3 ood pole tali die aut debitum 6 a in | 
* 2 avere. 1 Bro. 1 S8. : 
7 Verlk Ws more, gut 8 priſongr. quer. copy | 1 
4 in reh bione in Hibern ig evadere contra volunc 
h 2 qui pro vita ſalva nda. & redemption ſua + 
ui Ye” 


et 1000 corn. Ra. Entf 99. 


5 Pro retorn qui recuperavit pro def. Fudicium de non 
. pros, breve verſus M. cui def. ſecreto dedit relaxa- 

» tion & def. non habens notitiam inde cepit M in 

" | 2 77 5 miſis, ſuper quo MM. implacitavit 

* Et dawpna Verſus eum recupera vit. 


0 | [, K. 65. Bro. FYad. 39. 
„ De « fil * 4 per wine ad cur. ma- 


verii per quod a lies a dmiſſus fuit & br de bar- 


p. 3 ina frgydulent' depri vatus fuit. Br. R. Tl 

De maliti 4 ſyeſecutione & captione. Juer uper bre- 
1 vi de Ca. Sa. in nomine alterins ab que. mar- 
it \ranto, Br. R. 47. 4 4 OY 
„ Bb.s 0” "hy. 
De a 


pro Vie. verſus. an "capt. in Exrcutione 255 in 

Cons, quod quer. per mitteret eum ire ad Lar g 

| JET ER 55 5 negotia aſſump. ſe're 

Priſenar 2 unum diem per 

onerabil 44 Ra. Entr. 26. 

Def. in Cons 22 5. promiſe deliver. le quer. ( * 
Eo Cuſtod. ſur arreſt.) deins 3 ou 4 2 


7 Zn v4 


. ines _ luy deftre detain per 77 Fendi, 
4 a. Entr. 40. 

8 Eo quod def, 75. k oe I cui legatio 
=. 1. it my ubj revera non fait Leger | 
. Sociatas Anglicans negotian' 4d Thdes pere So 
3 ' cietat. Mercatorum London ſuper” Statut pro le- 
We | wand ſummam non exceden duos Milliones eo 
„ quod Societas Mercator. falſo & malitioſe ela. 


"i  mabant diverſa bona importat. 7 Jorigact. per 
1 25 Societas Anglicana N ; FE: * 
| Deceit. Sur vendition hordei a 
neum ad ſeminand', &c. & d 
infirm. 7 ana Angler OY BONE, Cl. 


239. 


3 5550 Ber. al. Deceit. 
f „ : 8: Nor. de copnitione ſatisfaftion, ſuper * War- 
1 ranto Barr. proteſt. quod quer fec. ei Warrantum 
=" Pro placito quod babehatur concordia inter partes 
if x Bro. 26. 

So S quer. retinuit eum 2 cogr. ſatiifattion Re- 
M : plic. non ret. C Exit. Ra. Entr. 38. 
3 Ne 25 retinuit def. Replic. non Fetinuit.. Ra, 
5 = ntr. - 4 | 

1 1 Hows de 2 1975 A . in Ju: ob], 
__— | N Bn NT, 18 ns | 


; - x 
ij Simils 
N $i; 


® : n. 15 


% 


parand. in una a tone '& requiſroit enm compa- 
rere pro quer. in omnibus aliis actionibus Replic. 
proteſt, quod non retinuit, & c. pro placito quod 
non 1 comparere pro eo in omnibus alias 
act ionibas Rejo. quod requiſivit & iſſue. Ra. 
FFC „% RATE? 
Similis Barr. Replic, Rejo. & Iſue. 1 Bro. 33. 
Narr pro impoſitione ballii & Cognitione Fu- 
dici fine War Bar, quod quer per {pes reti 
nuit def. ad imponend. Balliu & cognoſcend. 
. Judicium Replic. quod Der . exiſt en. homo mini- 
3 me literatus ſigilla vit ſcriptum tanquam acqui:— 
. tantiam pro receptione 201. & non proſecution 
2 def. fis ſcriptum pred. non eſt factum. Br. R. 91. 
2 uod unus A. retinuit def. ad proſequend” pro quer. 
* breue de ſu 7 recipiend. Nar. 3 poſt 
J. lilo petit. Fuſſit ſerviend ad requirend. de quer 
 reſpons' qui nullus dedit fic def. 2 defecła inſtruct᷑ i- 
on placitavit non inform Replic quod A. non reti 


Je | 
nuit def. pro quer. & Iſſue. Ra. Ent. 99. 5 
1 Verſ. g all retorno utlegat. Bar quod ante in- 
4 quiſition ſuper brevi de utlegat. fact. breve pre- 
rogativæ e Cur Scaccarii emanan direct fuit vic. 
X Levand. debitum regs wirtute cuj us ſeiſiver. 
omnia bona Cc. Et denar? inde levat. habuer. 
5 coram Baronibus Scaccarii & quod D. habuit nul- 
1 la alia bona demur inde. 2 Four, 37. Action 
ne giſt. wk | 
? Non Cul per vic a Action pur Eſcape & faux 
. retorn. Ra. Entr. 9. | 
AP Nar pur Eſcape ſur Lat. Bar quod dif. ut 
vic cepit ſufficien' ſecuritat de priſonar ſecundum 
: formam Statuti pro capiend. Ballium Et traverſe ' 
| quod permiſit priſonar ire ad ws 13 ante cap- 
x tion ſufficien” ſecuritat. Replic. quod def. ante cap- 
| Bb4 tion 


* ; - . * * 
i # < ; 
- [5 * 3 ; 70S 0 — . 
£954 2 "I 0 Gy „„ Your: oF 3 . A F . * 6 ITT . * 
1 a * * 4 4 27 LA ; * & . — 8 — 3 : 3% . ＋ * p if 8 y / # : 
P 4 " * he * ” 9 0 
j ; | # | + . . o 
- 4 5 > 4 ? 2 — — 
. 2 F 3 4 4 —_ N 1 


Simils Ver, Barr! quad quer? ige def. den. 


Hen on the Caſe fc, f. 


19 ecuritat. babuit notitiam 4% breve de 


2 pro oſecur* fuit pro recuperation 80 J. de debit, 
Oc. 


Simile placirum Replic. quod gere. non ba- 
buer ſalfeien in Com &. Iſue. Br. R. 96. 


Siwile Placitum. Ra. Ent. 3 09. 


AP Nar verſus hallivum libertatis fre E ſcape 


Bar quod von cepit nec e arreſtavit. Ra. Ent. 
87. 


Sill verſus ſubmar ter virum & wxqrem Bar 


oy Us A aſſenſum viri one def. priſo- 


nar ire ad Largum Replic. 4 Us non A 
vit. Ra. Ent. 97 Joo 


| Verſus officiar non Cul'. Bro. met. 24 
Def. lacitat que le Conveiance fuit 197 bona 


e non fraudulent mes pur Valuable Con- 
 fideration.. Replic. per maintenance del Count 
Er Travers dil bar. os, & hes fur k en 
Ke. Dec. . 88. 
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ditions. on 4. Cale ou. the. Ons. | 


mon Cuſtom E Carriers and Iun- 


Keepers, * 


Tee were originally | are — of 
Actions grounded on the Common Cu- 
ſtom, viz for negligently keeping of Fire, 


of theſe being taken away by a late 
Parliament, we Talthere ti treat ot the : twp laſt 
in two Socken. SS | 


SECT. ; 


of ain, on the Caſe 4. ce 
Carriers. n 


Ah upon the Caſe; -wheroas the De- Caſe lies. 


fendant was a Common Bargeman, and v. Berge. 


uſed to carry from London to Mo on, 75 — o- Common 


ther Places in Kent, that hg..d 0 ivered ung Caſtom. 
ther 


him a Portmantua and 30 ein to carry 

and gave unto him 2 d. for the Carriage; an 

that the Defendant tam negligenter ei c u 

that it was taken from him by Perſons un- 

known, and ſo he loſt it. The Defendant 

(co 5 the Receipt) pleaded that he was 

ommon Bargemen; but that he fearing t 

carry it, delivered i ic to J. D. to carry; an 3 

Mf he gave Notes thereof to the ro 2 


man on the X 


\ 
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againſt Carriers, and Inn-keepers; the bet 46 4 
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373 -<Ations on the Cale againſt 
Replicz- of the Carriage. The Plaintiff traverſes 
Traverſe. that he did nor diſcharge him; and it was 

* thereupon demurred, and adjudged for the 
Plaintiff, for the Delivery by this Aſſent is 
not material; but the only Matter traverſable 
is the Diſcharge, which is iſſuable, And Er. 

ror being brought, was aſſigned; Eirſt, Be- 
cauſe this Action lies not againſt a Common 

Bargeman without a fpecial Promiſe: But all 
the Juſtices and Barons held, That it as well lies 
as againſt a Common Carrier upon the Land, 

Secondly they held, That the Traverſe was 
good; wherefore the Judgment was affirmed. 
2 Cro. 330. Rich v, Kneſland. S C. Hob. 17. 


When no If a Bargeman in a Tempeſt for ſecuring 


Action lies 


v. Barge- the Lives of Paſſengers, throw over-board a 


m_ tor Portmantua that has Sums to a great Value in 


thrown o- it, not knowing there was Money in the 


ver · board. Port mantua, no Action lies. 1 Roll. Rep. 79. 
the Caſe of Graves nd Barge. Ae 

How tode- In an Action on the Caſe the Plaintiff declat - 
care. * ed on the Common Cuſtom, That Lightermen 

ighter- ought ſo to order their Lighters as not to dam- 
my or niie the Goods they carried; that the Defen- 
poil'd in dant being a Lighterman ſpoil'd his Goods by 
he Car- letting Water come to them. Twas object. 


ase. ed, That the Plzinciff had not ſhewed in his 


Declaration that the Defendant was a Com- 
mon Lighterman, and that it was not preciſe- 
ly ſhewn how they were ſpoil'd; but the 
Plaintiff had Judgment. Palm. 528. Symons 
v. Darknell. FI Fig oa 
The Plaintiff delivered Goods to the De- 
fendant, who was a Water-Carrier between 
Hull and London; the Delivery of the Goods 
was at 7vrk, and the Goods being loſt, 55 
* 
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and he agreed thereto, and diſcharged him | 
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-  Earviers and Innholvers. 379 
Defendant was ſued for them. And after 
Verdict agaiuſt him twas moved in Arreſt of 
hat it did not appear that 
there was any Agreement with the Carrier to 
pay any certain Sum. Secondly, That the 
Defendant was only obliged to carry 
them ſafely from Hull to London, but not from 
Nrk to Hal; but the whole Court reſolved, 

That the Deferidant by a general Receipt of 

the Goods at York, is obliged to convey them 

thence ſafely, tho' it was not mentioned. As m 
to the other Exception, the Court faid the 

Carrier might have recovered on a Quant | 
meruit ; and therefore tho no particular Agree- 
ment was made for the Price, was chargeable 

in this Action. 2 Sid. 36. Nicolls v. Moore. 

An Action upon the Caſe was brought, in Caſe lies 
which the Plaintiff declared, That whereas Common 
according to the Law and Cuſtom of Englaud, Cuſtom v. 
Maſters and Governors of Ships, which go unte 
from Londen beyond Sea, and take upon them Gogas t 

to carry Goods beyond Sea, are bound to keep <2 our by 
ſafely D Fl 


ay and Night the ſame Goods with- * 
out Subſtraction, ita quod pro defects of them 
they may not come to any Damage: And 
whereas the 15 of May laft, the Defendant 
was Maſter of a certain Ship called the Vi- 1 
lam and FJobn, then riding at the Port of * 
London, and the Plaintiff had cauſed to be We: 
laden on Board her three Trunks, and therein 
400 Pair of Silk Stockings, and 174 Pound of 
Silk, by him to be tranſported for a reaſon- 
able Reward of Freight paid; and he then 
and there did receive them, and ought to 
have tranſported them, Ge. But he did fo 
negligentl7 keep them, that in Default of 
ſufficient Care and Cuftody of him and his 


Ser- 


380 Allens gu the Fi 1 gain 


NY 7 gail 2b. che (ame WU rarglly lolt 
ou 
pon Not pet o pleaded 8 51 YE 12 
02s four d, (viz) Th EY, lay in 
iver Thames, in t 725 of L 7 
- the Pariſh of Ste epn in 177 County of 
dleſex, prout, & c. Mar he the Goods Were . 
vered xo the Plaintiff on board the Ship, tho 
e. to be tranſported to Cadiz in Spain; that 
the Goods. ee on Board, chere was a ſuf- 
ficient number of Mea. © for to look af Al. 
attend her, left in he 
That in Fs ihe om IT [Perſons ; an 

pretence of for the 
Service, an by F 9705 eieed on 19455 Men, 
(which were four or bye found to be ſufficient 
as before) and took the Goods. 

That the Maſter was to have Wages from 
the Owpers, and the Mariners from the Ma. 


©, Tharthe was of the Burthen of 159 Tun, 


3 the Queſtion was upon a Trial at Bar, 
7 775 the Matter was chargable upon this 

atter? 

It was inſiſted on for the plaintiff, That 
he who took the Goods to carry. by Profit, 
ought to keep them at his Peril. To which 
it — anſwered, That there was no Nogli- 
pr ec in =, Maſtar; by the Civil 

Gopds ars taken by Pirarss, the Ma- 
ſter ſh ſhall ng anſwer for them; and PE. 
Goo the Caſe of a Carrier, for tho he re 0 

ods ars received * Land, yet they are to 

be tranſported, and being Fay intire Con- 
trac, they ſh ſhall not be under one Law in 
the Fort, and * at Sea; the Maſter is. 


not 


Cuttiers ad Junhorvers; 


not lente WI I of Fire or Simting a 
Ship; nous the Ship is Fails to 
0 der ee and chere is nd Cafe of 


= Nature in 1 __ Setjeant 
Maynard deere The . ei + ffered Rom the 
Ci of a arrier; for that he' is paid by the 


Owter of the Goods. bat here the' Maſter is 
Servant to the Owner” of the Ship; and he 
5 him, and not the Merchant. The & Court 
inclined n for the Defendant, there 
being not the Negligence in” Hd; but 
it was appointed to be Added It was agreed 
on al Hands, That the Maſter of the Ship 


ſhonld have anfwered in Caſe there had been 


os Him or his Mariners: : 
he Cafe was argued two ſeveral Terms at 
the Bar, by Mr. Hol: for tlie Plaintiff, and Sir 
N ton for the Defendant; and Mr. 
Molloy for the Plaintiff, and Mr. Wallop for the' 
Deſc Abit; and by the Opinion of the whole 
Court, Judgment was given ſor the Plaintiff. 
Hali delivered the Reaſons as followeth; 
Firſt, By the Admiral Civil Law the Ma- 
ſter is not chargeable pro demno fatali; as in 
Caſe of Pirates, Storm, &. but where there 
is any Negligenee in ith; he is. 
Secondly; This Gafe is not 60 be meaſured 


by che Rules of the Admiral Law; becauſe 


the Ship was infra corpus Comitatus. Then the" 
firſt Reaſon 'wherefore the Maſter is liable is, 
becauſe he takes a Reward; and e Oe 


is, that Half Wages is paid him before He 


out of thè Country. Secondly; If the 

ſter, would he might have made Season 
for himſelf, which he omitting; and taking 
in the Goods generally, he ſhalf-anſwer for 
what — There Was a Caſe a+ 
ince, 


ſwered as 


R a Oe oo op rs 


cuſed the Carrier. 
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' ſince, when one brought à Box to a Car- 
rier, in which there was a great Sum of Mo- 
ney. z and the Carrier demanded of the Own- 


erito know what was in. who anſwered, 
That it was filled with uch 
Goods of mean Value ; upon which the Car- 


rier took it, and was robbed; and reſolved 


that he was liable: But if che. Carrier had 


told the Owner that it was a dangerous Thing, 


and if there were Money in it, he durſt not 
take Charge of it, and the Owner had an- 
before, this Matter would have ex- 


in this . Caſe from the Action, muſt aſſign 2 


Difference between it and the Caſe of a Hoy - 


man, Common Carrier or Innholder. 


„* - 


_ -?Tis objected that the | Maſter is but a Ser- 


vant to the Owners. 


£ 


Anſwer. The Law takes Notice. of him as 


* 


Wo more than a Servant. Tis known that he 


may impawn the Ship if oecaſon be, and ſell 


bona peritura; he is rather an Officer than a 


Servant; in an Eſcape the Gaoler may be 


charged, tho the Sheriff is alſo liable; for Re- 


: 5 Superior. But the Turnkey cannot be 


ned, for he is but a meer Servant: By the 
Civil Law the Maſter or Owner is charge- 
able at the Election of the Merchant; Tis 
further objected, That he received Wages 
from the Owners. Anſwer. In effect che 


Merchant pays him, for he pays the Owners 


Freight, ſo that tis but handed over by them 
to the Maſter; if the Freight be loſt, the 
Wages are loft too; for the Rule is, Freight 


is the Mother of Wages: Therefore tho' the 


Declaration is, That the Maſter received 
| Wages 


ilks, and ſuch like 


would take off the Maſter 


Wages of the Merchant; and the Verdict is 
char the Owners pay it, tis no material Va- 
ria , ĩèͤ EIT 16 4 Pe 

Objection Tis found, that there were the 

uſual number of Men to guard the Ship. 
Anſwer. True, for the Ship, but not with 
Reference to the Goods; for the Number 
ought to be more or leſs, as the Port is dan- 
gerous, and the Goods of Value. 33 H. 6. T. 

If Rebels break a Gaol, ſo that the Priſoners 
eſcape, the Gaoler is liable; but it is other- 
wiſe of Enemies. So the Maſter is not charge- 
able, where the oP is ſpoiled by Pirates ; 
and if a Carrier be r by a hundred Men, 

he is never the more excuſed. 1 Vent. 190, 

and 238. Morſe v. Slue. S. C. 2 Keb 866. S. C0. 

2 Lev. 69. S. C. Raym. 22. S. C. 1 Mod. 8g. . 
Caſe againſt A. and B. Part- Owners of a Goods are 
Ship ; for that he put Goods on board, and n 5 
the Defendant undertook to carry them ſafely fault of the 
for Hire, but yet was fo negligent that che 1 
Goods were ſpoiled. Upon Not guilty plead- ploled by 
ed, in Evidence it appeared that C. and P. *<Owners 

were alſo Part-Owners, and that the Ship Ce 
was under the Care of a Maſter, to whom in reſpect 
the Goods were delivered; and this being Fredght- 
found Specially, it was argued pro Quer, That 

the Action is grounded on the Wrong, and 

may be againſt all, or any of the Proprietors : 

There was alſo another Doubt ſtarted, and 

that was, Whether the Owners were liable, 

when in truth they did not undertake, but in 

Fact the Maſter ſuper ſe ſuſcepit? Eyre, Juſtice, * 
held, There was no Difference between a ink the 
Land-Carrier and a Water-Carrier, and that Omnners. 
the Maſter of a Ship was no more than a Ser- 
vant to the Owners in the Eye of the ny 
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tion muſt MN all; 


This Action ly 2 tis laid to be | tom of the Real! 
lies! by. rhe Vet it is indeed Common 1 aw ; and che Ne- 
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Serben kun: Ge. is by the Civil Law. Et per Holt, Chicf 
derrakes Juſtice, The Owners are liable in Reſpect to 
oe the Freight, and as employing the Malter; 

| for whoever employs another is anſwerable 
for him, and undertakes for his Care to all 
that make Uſe of him. Secondly, the Court 
held, That all the Owners are liable, for they 
are charged in point of Contract, as Em. 
loyers, and are equally entitled to the 
reight ; either Maſter or Owners may bring 
an Action for the Freight; but if the Owners 
1 ns Action they mblt all join, ergo they 
muſk all be joined; as the Freight belongs to 
all, ſo all are equally Undertaking ; and a 
Bur che ac. Breach. of Truſt in one, is a Breach of Truſt 


o 


s where two make one Officer, the 


being all Act of the one is the Act of the other. Third: 
the Part- ly, The Court held, This was not an Action 
Owners ex delicto, but ex quaſi contractu; and it was not 
the Contract of one, but of all; that there 
was no other Tort but a Breach of Truſt; 
wy wherefore the Court gave Judgment for the 
Deſendanc, becauſe NE EIT 
joined. 2 Salk. 440. Baſen v. Sandford & al 

S. C. Show. 29, 101. | 


ker be char ahd that the Power he Has of Hypothecation, 


Carrier, not they in a Common Inn are ſtole, the Owner 
ene Owner of the Goods, not the Carrier, ſhall have an 
Goods ſhall Action for them. See Daliſon 8. and Quæte. 
1 Wo ip. Op: againſt Carriers general- 

10n. | of A WM 3 i 
y the Cuſtom of the Realm, 


£ ; ah LIED ' : Wk Eh bd i K. EY 
When the Tr 4C ner take Goods to carry to D, and 


Law. Claration is good with 1 forth the Cu- 
ſtom, tho“ it is the more uſual Way, and, ac. 
cording to ſome Opinions, the Beſt, to ſet 
„ _ * forth 


— 


— — — 
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1 - N 2 DV. Kneeland. : 
2 Sid. 245. Mathews v. H pp 
The e is liable = Reaſon, of che ane by 
Reward he receives for the Carriage, tho' he Reaſon of 
is robbed. 5 Mod. 89. Dalſien v. Sanſon, 2 he hes 
Vent. 239. Morſe v. Slew. n K 
In an Action againſt a Common Carrier; on Decla- 
the Plaintiff declared, That he was poſſeſſed eee | 
of divers Goods (viz.) Quatuor poculis argentes Carrier, 


| the Le how to 
uno poculo argenteo duabus ſeriebus aurearum fbu- __ 


larum -( Anglice Sets of Gold Buttons) ana ſerie me Things © 


Cyanorum & Granatorum ( Anglice a Set of Turks ot. 
and Garnets) and of divers other Things in 
the Declaration mentioned; and that he de- 
livered them to the Defendant to carry from 
Bury St. Edmonds to London, there to be ſafely 
delivered to the Plaintiff, and that he paid the 
Defendant 3 Shillings for the Carriage; and 
that the Defendant afterwards, thro Negli- 
gence loſt them. The Defendant pleaded 
Not guilty; and after Verdict for the Plain- 
tiff, it was moved in Arreſt of Judgment, 
That the Declaration was inſufficient. Firſt 
he declares of four Silver Pots, and then afcer- 
wards of one Silver Pot, and doth not ſay, uno 
alio poeulo ; and the ſame Omiſſion there is in 
divers other Parts of the Declaration; ſed non 
allocatur; for if for the Word alio or aliz the 
Thing ſhall be taken to be the ſame, and ſo 
a Tautology, then the Jury ſhall not be ſup- 
7 to have given Damages for the Things 
d laid; and if in Conſtruction they are to 
be taken as divers Pots, then Damages are 
well given for them. 5 | 


4 


Cs e Se- 


— — 
_ 


|. Alon onthe Calo e 
_ Secondly, And that which was molt inſiſted 
on was the Incertainty of a Set of Buttons, 
and not ſaid how many Tarky Stones, and how 
many Garnets ; as an Action of Trover pro da- 
centi ovibus matricihnus & agnis has been held 
- naught, for not ſetting forth how many Ewes 
and how many Lambs 105 
But the Court here held the Declaration 
well enough; for a Set is a ſuſſicient Certain- 
ty, being intended to be well known to thoſe 
| t deal in ſuch Things, and in what Num- 
1 der the Precious Stones are placed in fuch 
F Sets. The Cafe of Tailoar and Wells, Trin 21, 


1 lorum & tegularum (Anglice ten Pair of Cur- 
= _ tains and Valens) where the Plaintiff had 


Trover for two Pieces of Cloth. Vide Cro. 244. 
1 a Hatband ſet with Pearls and Diamonds ; 
. | the Plaintiff had Judgment in Trover. Sed 
„ Nba. In that Cafe no Exception was taken to 
9 the Incertainty. Ad. Rep 46. and Sid. 445. 
. Herbert and Lane. Vide 851 370. An Action 
8 againſt an Innkeeper for a Pack of Cloths, 
and other Goods loſt. Sic Nota, A Carriers 
. Pack a ſufficient Certainty. 2 Yen. 78. 'Cham- 
if la wiCulp RITA, 20 2097 
5 An Action upon the Caſe upon the Cuſtom 
of the Realm was broughe againſt the De- 
Wo —4 a" fendants, being Maſters of a Stage Coach; 
it Carrier and the Plainciff ſet forth, That he took a 
Dian de Place in the Coach for fucha Town, and that 
4 Cuſtom of in the Journey the Defendanes loſt a Trunk 
li the Realm. of the Plaintiff's. Upon Not guilty: pleaded; 
i upon the Evidence it appeared, That this 
runk was delivered to the Perſon that drove 
the Coach, and he promiſed to take Care of 


it, 
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ef _ Y 1. S Ph Ram a A tt Ma Q9QXR-- W — 8 r Co a b 


I ANM25 9s. 


are, but of Modern Invention 


— wude 


it, and that the Trunk was loſt out of the 

Coachman's poſſeſſion; and if the Maſter gs. | 

chargeable with this Action? was the Q : 
ſtion. Holt, Chief Juſtice, was of ion 


That the Action did not lie againft t 


ſter 3 and that a Stage-Coachman W 9 
within the Cuſtom as a Carrier is, unleſs ſuch 


as take a diſtin Price for Carriage of Goods 


as well as Perſons, as Waggons with Coaches; 
and tho' the Money be given to the Driver, 
yet that is a Gratuity, 2nd cannot 5 the 
Mafter within the Cuſtom ; for no Matter 

chargeable with the Ads of the Servant, Sis 
when he acts in Execution of tlie Authority 
given by his Maſter; and then the Ack of the 
Servant is the Act of the Maſter: And the 
Plaintiff 55 a 3 Salk. 282. Middkton 
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Yo Aion on the Caſe again Carriers 


-*Ctions on the Caſe againſt Inn-keepers All the 
are, as indeed all Actions on the Caſe n = 


cernin 


and introdu· Innkeepers 


ced by thoſe who are probably ignorant o 8 


the proper Remedy the Law gave in ſuch the Writ, 
Cafe; firs it 1 the Regiſter, fol. 105. 


That" Actions again Inn-keepers were ori- 
ginally Actions 10 Treſpaſs, The Weie runs 


in theſe Words ; : 


oh 
2 


„ 


S e 2 . Rex 


3888s Wionson the Cole againit 


The Form D EX vicecomiti Munk ſalutem | T. de K. 
thereof. _ ſubeſcaeto2 noſter in Comitatu Nozth' 

. fecerit te ſecurum de clamoꝛe ſuo plequendo tunt 

pone, cc. IB. de V, cc. ad reſpondens tam nobis, 

xc. quare cum ſecundum legem & cons Regni 

noſtri Ang holpitatozes, qui hoſpitia communia 

tenent ad holpitandum homines p partes ubi e- 

fulmodi holpit ia exiſtunt tranſeuntes & in eisdem 
bolpitank, eozum bona c catalla infra hoſpitia 

illa exiſtentia abſque ſubſtractione ſeu amiſſione 

cuſtodire die c noe teneancur ita quod p30 de- 

fectu didozum hoſpicatozum aut ſervientium ſho? 
holpitibus hujuſmodi damna non eveniant ullo 

modo quida) malefactozes quandam camerd in qua 

5 p2ed T. veniendo ꝓ negotiis noſtris verſus Lon- 
1 don infra holpiiium pꝛes B. apud Þ. hol pitatus 
| fuit in dekeau ipſius B. vi & armis noctanter 


| | fregerunt, & bona & catalla ejusdem T. ad va⸗ 
# klenciam viginti libꝛarum ibidem inventa necnon 
| viginti libzas de denariis in pecunia numerata 
; ibidem exiſtentia ceperunt c aſpoztaverunt, # 


1 | alia enozmla, cc. ad noſtri damnum e contemptum 
* F. iplius T. dilpendium non modicum & grava⸗ 
1 men at contra pacem noſtram & habeas, cc. 

. | Ti And it is well obſeryed by my Lord Coke in 


Ts = his 8th Rep. p. 32. in Calys Caſe, That the 

1% Writ is the Ground of the Common Law ; and 

that all the Queſtions concerning ſuch Action: 

may be reſolved by a * Application and 
Conſtructions thereof. For, 

Firſt, The Party that is chargeable as an 

 Inn-keeper, muſt be a Common Inn-keeper; 

b and no other Perſons but ſuch, are charge- 

| able for the Goods that are loſt by thoſe they 

entertain. See Coke ub; ſupra. 


Secondly, Inns are for Travellers; and if 
a Neighbour come and defire a Lodging, 


ſuch Perſon is not a Gueſt to recover in an 


Action againſt the Inn-keeper. Coke ubi ſupra. 
See New Dyer p. 158. in the Margin. 
Thirdly, The Inn-holder is only anſwer- 


able for the Things of his Gueſt that are with- 


in his Houſe; therefore if at the Requeſt of 


the Owner an Inn-keeper turn his Gueſt's 
Horſe to Graſs, and the Horſe is ſtollen, the 


Inn-keeper is not anſwerable; otherwiſe if he 
turn'd him to Graſs of his own Accord. See 
Coke ubi ſupra. and 4 Leon. 96. | 
Fourthly, There muſt be ſome Negle& or 
Default in the Inn-keeper or his Servants 
nor will it be any Excuſe to the Inn-keeper to 


ſay he delivered the Key to the Gueſts, nor 


that when the Gueſts delivered the Goods to 
the Inn-holder, that he did not acquaint him 
with what they were, or that the Thief is diſ- 
covered ; but if the Gueſt is robbed by his 
Servant or Companion, the Innholder ſhall 
not be chargeable, becauſe it was the Gueſt's 


Fault to have ſuch Perſons with him; other- 


wiſe if a Gueſt is appointed to lodge with 
another by the Inn-keeper and he robs the 


Perſon he lodged with. See Coke ubi ſupra. 


and Moore 78. See Dyer 158. New Benl. 60, 

Fifthly, Tho' the Words of the Writ are bona 
& catalla, which properly don't comprehend 
Writings or Deeds, which are Evidences of 


Rights and Choſes in Action, yet by Reaſon 


of the Words ita quod hoſpitibus nullum dim- 
num eveniet, they are comprited; and the 
Plaintiff in ſuch Action may on the General 


Writ declare Specially ; and the Words of the 


Writ being only concerning his Movcablcs, 


Cez he - 


ws. 5 ' Unions en che Cale am 


1 Inn-holder ſnall not anſwer for any Da- 
mage done to his Perſon. . 8 Coke abi ſaprs- 
Per Doderidge, If one lodge in an Inn three 
Day s ſucceſſively, the Inn-hoider is not an- 
fable for his Goods if t 57 are ſtole out 
of his Chamber; by the Old Law a Perſon 
was called a Traveller the firſt Day, no Body 
knowing a 74 he came nor "243 way went; 
on the ay he was called Hagen Hinds: 
and the third ay a menial Servant; and by 
the Old Charges in Leets it appears that the 
Inn holder was reſponſible for him as his Ser- 
vant. Latch 88. Guillelm's Caſe. Dy. 198. 

If an Inn-keeper refuſe to provide a Tra- 
veller's Horſe with Provender, an Action on 
the Caſe lies. See Keil. go. Dyer 158. 

If an Inn-keeper direct his Gueſt to place 
his Goods in a particular Room under Lock 
and Key, and that unleſs he puts them chere 
that he will not be anſwerable for them, and 
the Gueſt refuſe it, and put them in another 
Place, if they are taken away the Inn-keeper 
is not chargeable with them. 5 and 266, 
See Moore 158. 
An A&ion upon the Caſe was brought a- 

gainſt an Inn-keeper upon the Cuſtom of 
England, for the ſafe keeping of rhe Things 
and Goods of their Gueſts, and he brought 
this Action in another County than where the 

Inn was; and it was ſaid by Clinch, Juſtice, 
That it ic be an Action upon the Caſe, upona 
Contract, or for Words, and the like tranſi- 
tory Things, that ic may be brought in any 
County ; but in this Caſe he ſaid, It ny et to 
be brought where the Inn is. Cel 42. 


An 


memory, it lieth not in him to diſable himmſelf, 


That in Common Inns the Inn-keepers 


under their Cuſtody, without Subſtraction, 


urriers and mee þ 
An Action upon the "Caſe againft an Inn n A, 
keeper of Smerro-Audky in the County of Ion. Baer 
Oxon, and declares upon the common Cuſtom 1 
of che Realm, That an D N 
the Goods of his Gueſts ſafely, G. The 
Defendant pleaded, That when che. Plaintiff 
lodged with him, he was ſick, and of now fave 
memory by occaſion of his Sickneſs, whereof 
he then languiſhed. And it was thereupon 
demurred, and adjudged without Argument 
for the Plaintiff, For the Defendant, if he 
will keep an Inn, oughe at his Peril to keep 
ſafely his Gueſts Goods; and altho he be 
ſick, his Servants then ought carefully to 
look to them; and to fay he is of zen {ane 


no more than in Debt an Obligation ; 
wherefore it was adjudged for the Plaintiff. 1 
Cro. 622. Croſs wv. Andrews. © e 

Maſon brought an Action upon the Caſe How to 
Againſt Grafion, for Goods 'imbezilled out 883 
of his Inn, and found for the Plaintiff. In ian. 
Arreſt, it was excepted, That he had not 
alledged ict to be in Communi Hoſpitio (Que 
if both in the Writ and Declaration) yet 
becauſe the Declaration laid the Cuſtom for 
——— 2 and d * 
Hoſpitatus in boſpitio, t aintiff had - 
_ + "for it aal be intended (and it 45 
Domus, non Hoſpitium, if it be not Commune. 
Hob. 245. Maſon v. Grafton. | | 

In an Action upon the Cafe, and declares * 

upon the Common 'Cuftom of the Realm, fer m 
ought Jae 
to keep the Goods of their Gueſts ſafely, Goods fiol 
and all other Goods brought into their Inns from his 


K o 


Cc 4 That 


Tllat one Wilkam Beedle, Servant to the Plain- 


« 


tiff, was lodged: at the Defendant's Houſe, 


Ain Duneburcb, and that he having there a 
therein, quidam malefactores to the Plaintiff un- 


Oiuſtom of the Realm is only for Travellers; 
and here the Maſter is not a Traveller; but it 


£ - 
4 by 
* 8 1 
* 


be ſafely kept unleſs they were Gueſts ; ſed non 


. 


known, the ſaid Bag of Money in the ſaid 


Inn being, being in Default of the Defendant 
and his Servants, took and carried away. 


The Defendant pleads Not guilty, and found 


- againſt him; and it was moved in Arreſt of 


Judgment, and after aſſigned for Error, That 
the Action ought to have been brought by the 
Servant, and not by the Maſter; for the 


was adjudged that the Maſter might well have 
the Action; and that ſo it had been reſolved 


before theſe Times. Secondly, It was moved, 


That this Cuſtom was not well alledged; for 
there is not any ſuch Cuſtom, That bona & 


catalla aliquoram aliorum ſubditorum, & c. ſhould 


allocatur; for the Cuſtom is ſufficiently alledged 
to maintain the Action. Thirdly, It was aſ- 


ſigned for Error; That the Judgment was not 


well entred; for it ought to have been quod 
capiatur, and not in miſericordia, according to 


the Precedents. Hill. 9 H 7. Rot. 310. the 


Old Book of Entries, 377. which is a Capias; 
for this Action compriſeth in itſelf a Contempt 


contra legem, &c. Sed non allocatur; for it is 
- not any ſuch Attempt for which the King can 


have any Fine, as it is in Actions contra pacem ; 


| Wherefore it was adjudged for the Plaintiff ; 
and this Judgment was affirmed in the Ex- 


chequer-Chamber. See this Caſe reported 


With cheſs Reaſons, -Coke's New Book of Feria, 
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C. Nu. 162. N . 2 F 
It was adjudged, That the Maſter may. - 


| have an Action againſt the Common Oſtler, 


if a Servant be robbed there, and he n 


not ſhew that the Servant was in his Journey, 


for he may be at the End of his Journey, as 

at London about his Buſineſs, Sir William Sands 
Caſe was vouched. Term. 7 Fac. Rot. 1535. 

B. R. It was between Bee Morris. 
where the Plaintiff had the Action. Noy 79. 

Latch 126. | ror Pagks (ant bens 


Common Cuſtom of the Realm, againſt the leaves bis 
Defendant, being an Inn-keeper of Uxbridge, Hin. two 
for not keeping ſafely the Goods of the Days at the 
Plaintiff, being his Gueſt. Upon Not guiley 72", and 
3 it was found by Special Verdict, turn they 
hat the Plaintiff being a Gueſt in the ſaid we loſt, is. 
Houſe, went from thence to London, and left 8 ; 
his Goods: to the Defendant, ſaying, He chargeable. 


would return within two or three Days, and 


in the Interim his Goods were , ſtolen. 

he was Abſent ; and whether the Defendant, 

as an Inn-keeper, by the Common Cuſtom of 
the Realm, ſhall be charged without any Spe- 
cial Promiſe for the ſaſe keeping of them? 
was the Queſtion. Foſter, Serjeant, for the | 
Plaintiff, moved, That he ſhould ; for when 
he was a Gueſt, and left his Goods for ſoſhort 
a Time, and promiſed to return ſo ſoon, and 
returned 5 he is all that Time ac- 
counted as a Gueſt, and ſhall be ſaid to be a 
Gueſt to charge the Defendant as an Inkeeper, 
according to the Cuſtom of the Realm: And 
it was adjudged in the Caſe of Sir Edwys 


Sands 


— n'thoCule ngalet = 


Sande where he came to an Inn, and. lodg. 


ed, and went out thereof in the Morning, 


und left this Cloak-bag there, intending to 


return at Night, and at Night returned ac- 
cordingly 5 and in the interim his Cloakbag 
uns ſtalen; that he might have his Reme- 
dy by an Action grounded upon the Common 
- Cuſtom. So here, &e. Wherefore, Oc. Ni. 
bam, If one comes to an Inn, and leaves his 


Goods and Horſes, and goes into the Town, 


and after returns, and in the Interim his 
Goods are ſtolen, no Doubt but he is a Gueſt, 
and ſhall have Remedy; and fo was Sir EA. 
un Sandes Caſe; For his Abſence in Part of 

the Day is not material, but he is always te- 
= a Gueſt. So where one leaves his 
Horſe at an Inn, to ſtand there by Agreement 
at Livery, alcho neither himſelf, nor any of his 
Servants lodge there, he is reputed a Gueſt, 
for that Purpoſe, and the Inn-keeper hath a 
valuable Conſideration ; and if that Horſe be 
. Rolen, he is chargeable wich the Action 
upon the Common Cuftom of the Realm: 
But in the Caſe at the Bar, where he leaves 
Goods to keep, whereof the Defendant is not 
to have any Benefit, and goes from thence 
ewo or three Days, altho' he ſaith he will 
return, yet he is at his Liberty, and there he 
is not any Gueſt during that Time, nor is the 
Inn-keeper charge able as àa Common Oltler, 
for the Goods ſtolen during that Time, un- 
leſs he makes any ſpecial Promiſe for the 
ſafe keeping of them, and the Action ought 
to be grounded upon it; and of that Opi- 
mion were all the other Juſtices; but becauſe 
zit was a new Caſe, they would adviſe ; L. 
aajournatar. 2 Cro. 188. Gelley v. Clerk. S. C. 
Ney 126. 5 0 


— 


Her- 


SSS 88 


Herbert, a Carrier, brought an Action up-Declarati-, 
on the Caſe againſt Lane an Inn-keeper; for Goods 


Goods lot | 
Goods loft out of the Inn, (vix.) cereain:our of an 1 
Packs full of Linen Cloth, and other Goods; fte Ver | 
and after Verdict for the Plaintiff it was mo- dict, with- 1 
ved in Arreſt of judgment, That it-doth not ing tl V.. 1 
appear by the Declaration what Sort of Clochs lus or the [| 
was in che Packs, nor of what Value che Cioch egg. 
the Cloths and Goods were; and fo the 1 
Declaration is Incereain. But Rolle, Chief *' 
— anſwered, That the jews ion is | 
good enough, eſpecially now, t being a 
Verdict in the Caſe, Style 370. Herbert and 


J 
"Atkinſon Belpicatoze vommunis Yoſpis 
di vocat ie Bell and Sarazens Head without 
Aldgate in Cuftsb Mar, Fc, p es videlk quod 
cam fooundumn tercom 'Econs Regal Dori Regis 
nunc Angie hoſpitadozes qui communia hoſpicia 
cenent d ooftod #d hoſpicans Homines per partes 
iff ubi holpitia vrifianc cranfeuntes ä in eisdem 
hoſpitaid eozum bona & catalla infra hoſpicia vr 
exited) abſqz ſubſtractione ſeu amiſſione ſalvo 
tuſtod die e nocte ceneantur Ita quod p defect 
hujulmodi hoſpicacoz? ſeu ſerviem ſuoz! hoſpicibus 
hujuſmodi dampid non eveniet ullo modo at cum pu 
J. ante decimum diem aij annoneg. Dom acobi 
nip Regis Angk, tc. undecimog eodem decimo die 
Pali anno undecimo Pdick E toto tempoze Pb 
hucuſqz apud London Pdick in paroch* ſance 
Catharine Cree-church in warda de Aldgate, 
- London 


IN e e ge ue eu eat 


er- 


38 anne um the Cate agant 


london teuuit g cuſtodivit Pvick commune holpi⸗ 


cium voc, gc. Pdick Cumgz etiam pzed A. Pdick 
detimo die Maii anno undecimo ſupꝛadick ut hoſ- 
pes ipſius J. holpitaf fuillet de dico hoſpicio Plat 
A. apud London in parochia & warda Pdick Et 
Idem A, adtunc & ibidem diverſa bona & catalla 
ipſius A. ppr viz. tria par tibialim̃ Anglice Stock- 


ings ad valenC ſex ſolid tria par Chirothecar? 


Angl' Gloves ad valene decem ſolid um par li- 
gular trurak Angl' Garters ad valene decem 
denar um virgat carbaſt vocak Lawne ad valene 
novem ſolis duas virga? carbaſt pejozis Ang? 
worſer Cobwed Lawn, ad valence trium Cſolis 
t quatuor denar un par' tibiak laneozum 
Ang? worſted Scockings ad valene decem ſo⸗ 
lid um Induc Ang? a Shirt ad valene decem ſo⸗ 
lib umd apinctoz? Angk a Hankercheif, ad vas 
lene crium Cſolis in hoſpicitd fllud ſub cuftos 
tpſius J. attulit & poztavit quidam tamen males 
fadozes eidem A. ignok poſtea ſci Pdick vecimo 
die P. anno undecimo lupꝛadic' omnia le⸗ 
_ para? bona & catalla Pdick fic in hoſpicio pdick 
ſub Cuſtod Pfat J. apud 1. Pdick in paroch Þ6 
- exiſtei) ob defect vebice tuſtos Pfak J. & lerviem 
luoz” infra holpicitd Pdick abinde ceper & aſpo2- 
taver Et alia enozmia ei intulic contra legem 
e tons pzed ad dampiy,-Fc Et inde, Fc, Vi- 
dian 151. RT e 
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suff ſ D Obertus Cooke nup de Bury ſancti An Adion 


N Edmundi in Cond Pvict Carrier 22 ** 
attach fuic ad relpondend Johanni Chamber- the Cuſtom 


lain in placico tranſgr ſup caſum, gc. Et unde of Lande, 


againſt a 


idem johannes p Thomam Folkes Attoꝛzm ſum̃ Common 
quericur quod cum Pdict. Robertus tertio die Cr ig 
Drtobzis anno Regni Dor Jacobi ſecundi nup of Goods 
Regis Ang! certio & diu antea e continue poſtea dclivered 
abinde bucuſy fuit & adhuc exiſtic Communis car. 
Poztatoz* (Anglice a Common Carrier) & per 

tocum idem tempus . ulus fuit E- conſuevit p 
ſeiplum & lerviemd ſuos cum Equis E Plauſtro 8 
(Anglice a Waggon) ipſius Roberti Carriar & Tho De. 
poztar bona & catalla ꝓ aliquibus pſonis hujuſ- . Camsden 
modi carriatioi c poztatiom requirem̃ ꝓ rationa⸗ Carrier. 
bit mercede e ſtipendio pinde ſolvend ad ab # in- 
ter Bury ſan&i Edmundi Pdick & Civitat᷑ Lon- 

don juxta agreamenk & ſolutiom in ea parte fa- 


ciend + habens Cumq; etiam ſecund- legem e 


conſuecudinem hujus Regni Ang? omnes hujul⸗ The Cu- 

modi Communes po2tatozes qui bona & catalla _— | 
tiold fic ut Pfercur requirem̃ eis deliberat exiſted 
abſg ſubſtractione ſpoliatiene & amiſſtone ſalva 
ducere cuſtodire g carriare debent & tenentur ita 


tatozis vel ſervient ſuoz” hujuſmodi bona e catalix 

eis fic ut Pfertur poztaud E carriand deliberakt 

non ſubtrahantur ſpoltentur (eu amittantur Cum⸗ 

que etiam Pdicus Johannes Pdico tertio die dosa⸗ 

bzis anno tertio ſupjadigo apud Bury ag 
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- The Par- Edmundi Pdict polleſſionat fuiſſet de bouis ę ca- 
nn tallis ſequenk vidifk de duabus argenteis Cra- 


delivered 
to him. 6 


teris (Augk Salvers) una alba pelvi (Angi a Ba- 


ſon) quatuoz Candelabzis argenteis una pati⸗ 


na p2o emunctoziis (Anglice a Snuffer. pan) 


nud par argenteo: emuneoziozum (Ang lice 
a pair of Snuffers) lex culullis (Ang? Tumblers) 


bus ſeriebus (Ang? Sets) argentcozum vaſcilis- 


duobus poculis argenteis (vocat Tea- pots) dua- 


tum (Ang? vocak Caſters) guing; argenteis igin⸗ 
tabulis (Anglice Chafing- diſhes) tribus argen⸗ 
teis pixioibus p necotiam̃ (Angt᷑ Tobacco Boxes) 


tribus cozallis cum ſcapis argenceis (AugP Loc- 


ker Corals) tribus poculis argenteis (vecak 
Cane) quatnoz poculis moe Japane pictis (Ang? 


4. Japann'd Pots) quatuos poculis argeuteis unde- 
tim lalillis artzenteis duabus laminis argenteis 


duobus dilcis argenteis (vocat᷑ Coffee-diſhes) 
uito poculo argences (vocak & Child's Pot) uno 
candelabzo argenteo (voca a Hand Candle- 
ſick) una argencea capula (Anglice a Ladle) 
duobus cultris & farcutis (Angliee Knives and 


- Forks) undetim untiis argenti fozmat in diverſas 


argenteas nugas (auglice Silver Toys) dnabus 
ſeriebus (Angiice Sets} aurearum fibularum 
( Anglice Buttons) ſeptem annulis lapſdeis 
(Ang? Stone Rings) quatuo: deargent checis 
p20 candelis (Augl' vocak Gile Sockets) duobus 
piridibus p pulvere ptarmico (Anglice Snuff 
Boxes) quing par fibularum mctallinarum 
(Anglice Metele Buckles) Wodecim Bbulis ſep⸗ 
tem lapillis oznak (Anglice feven Stone But- 


tons) una ferie Cyanozum & Gzanato; (Anglice 


| Wants (4. 


Ii.) 


a Set of Turkes and Garnets) ex par exear 
fibularum ſer par lapidearum fivularum (Anglice 
Stone Buttons) quatuoꝛ poculis ꝓ potu Turcico 
unice marginatis (Auglite vocat 150 tip d 

N | os 


bular (Ang? Buttons) una Theca argentea ( vo⸗ 1 | 
cat a Springing-Caſe) quatuoz poculis moze Ja- fore. 
panie pictis duplicak -marginak (Angf vocat % & 
Japann'd double tipt Mugs) duotus poculis moge Wants (a. 
Japanne piois (Anglice Japann'd Mugs) cum ) 


pedibus unice marginak un' par parvozum Ris) w 


Candelabzozum argenteesz* ſeptem poculis la pi⸗ rag (4 

deis (vocat Fire-ſtone Mugs) duobus peculis Wants (e- 

pictis duplicatk marginak ſex pardis poculis ( vo⸗ 1 * thrice. 

cat Mugs)-duobus magnis porulis (vorat Mugs) 4% W 

duplicak marginak une poculo (vocaf a Mug) Wants ( 

untce. marginak tribus pixivibus p26 pecu na 

(Auge Money-Boxes) duesbus poculis- (verak 

Dram- Cups) una piride pio cibetho (Ange a 

Civet Box )ꝗtresdecim cochlearibus argenteis uns 

decim argenteis furculis (Ang? Forks) g viginti 

ſt duabus peciis auri( votat Guineas) advalentiam 

tentum odoginta & ſeptem libzarum quindecim 

lolidoz 6 quinque denariozum ut de bonis & 

catallis ſuis pzopzits, Et ſic inde poſteſſtonat ex⸗ 

iſteſd idem Johannes poſtea ſci? codem tertio die 

octobzis anno tertio ſupꝛab apud Bury Sancti Ed⸗ 

mundi Pdick Bona & Catalla illa Pfat Roberto 

ad eadem a Bury S. Edmundi uſque Civitatem To be car- 

London Pdict ſalvo dutend tcuſtob & carriand tra⸗ es rams 

didillet & deliberaſlec & Pfat Roberto adtunc ibis . 

B manibus ſolvillet tres ſolidos legalis monek 

Anglie p2ocarriation) & poztatiom bonozum g cas 

tallozum illozum que quidem bona & catalla Pdict 

pod Robertus ab eavem Bury Sancti Edmundi 

dick uſgue Pbick Civitak London latvo ducend 

cuſtodiend & carriand & Pdſ# tres (olidos pꝛo cars 

riatiom & po2tatione eo2und adtunt c ibidem has, 

buiſlet & recepifſec Pdieus tamen Robercus bona 
I | t 
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c catalla Pdick poſt deliberationem inde eivem 


Roberto juxta conluetudinem Pdick & officio ſis 


ve oneris communis poztator pb exigenk non 


carriavit uſque Civitak London Pdict ſet idem 


1 Robertus bona c catalla pdick tam negligent & 


loſt them. i npꝛovide cuſtodivit carriavit c diſpoluit quod 
po defeck bone cure & Cuſtos ipſius Roberti 


bona & catalla pdict poſtea (cit quarto die Odobz 
anno Tercio ſupzadick apud Bury Sancti Ede 
mundi Pdict amiſſa & deperdit fuerunt ad damp⸗ 
num ipſius Johannis ducentarum libzarum Et 
| inde- pduE-lectam, Fc. , DOT 
- NotGuilty, Et Pdick Robertus p Johann Crasbe Attozid 
ud ven e def, vim ck injur quando, cc. Et di⸗ 
cit quod ipſe in nullo elf cu? de pzemiſſis ſuperius 
ei impoſit pꝛout Pdick Johannes Chamberlaine 
ſuperius verſus eum Queritur Et de hoc pom 
ſe ſuper Patriam Et Pdict Johannes Cham- 
berlaine ſimilif Jdeo P2ecepk eſt Mie quod ve- 
nire fac hic a die ſancte Trinitatis in tres ſepti⸗ 
nanas duodecim, ac. Per quos, Fc, E qui nec, 
Ec. ad recog), gc. quia tam, gc. 2 Ven. 75. 
Chamberlaine v. Cooke. 
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References to all the Precedents and De. 1 
clarations againſt Inn-keepers and Ca. {if 
riers. | ERS T9 8 0 | 

7 Erſus Hoſpitatorems de baggetia & denav. quer | | | 
in boſpitio ſuo perd. Ra. Entr. 404. 4 

De burſa cum denar. Ra. Entr. 405. Vet. Int. 4 
29; 1 BrQ#r9s. 0 re SO” 1 + *- i 

De bonis. Ra. Entr. 404. Co. Entr. 347. Aſh. i 

De Sarcina cum honis'& denar. Ra. Entr. 404. 1 

De equo. 3 Co. 32. Ub. 239. Her. 243, 250» ih! 


De Camera noctant. fract. at bonis & denar aſ® "W\ 
| ſportat. Reg 195. 4 
De burſa & denar. quer. in cuſtodia ſervients ſui 

deperd. Co. Entr. 347. Ben. 169. a 
Simile de denar. Reg. 104. * Wo 
Verſus boſpitatorem de boni in * ag ſuo perd. Tho. | 
42. Vid. 151. Smile, Inſt Cl. 173. 
Simile de haga cum denar. in defectu def. per male» 

faFores aſportat. & perd. Tho. 74. Br. R. 13. 
Simile de equo perd Ra. Entr. 22, 29, 
Verſus Common Waterman de denar & bonis in eiſta 

perd. Vid. 372. Inſt. Cl. 180, 183, 
Verſ. Common Carrier de bonis & catalls ei deliberat. 

ad carriand. perd. 2 Ven. 75. Simile, 2 Mod. 

ÜF h 
Pro bonis & catallis in riſco ſerat. Br. R. 12. 
Barr, per non Cul. Co. Entr. 347. 
Quod def gratant. pernoct avit quer. & trawert 

uod tenuit commune hoſpitium. Ra. Ent. 40. 

Vet. Intr 20. Aſh 48. 

uod def. delibera vit bagettam cum denar quer. & 


travers quod fuit aſſor: in defectu defend. Ra. 
Entr. 404. : 
| - Dd - Quo! 


2 


"1 2 ah + 
* ** 7 
* * * 
** k 
F. 
. 
* * 
8 g * 
8 
4 
13 
1 
5 2 Go, <4 5 
1 * 3 
Fw, 
f 
L 
* 


#: 
ed. 4 
* 
= 
BY 
— 
** 


1 partem lonorum nom 


rod quer requiſivit def. ponere equum ad poſter 


at. in 


import. 
 boſpitium, quoad refid. Alber avis eadem ſervienti 
dur. per ejus Preevept. ſeparalis "exit. inde Judi. 


einm Pro -quere- ſmper wno exits, hy Jager 
alio. Ra. Entr. 404. 


qui fuit fic 755 & abdudt. per malefattores 

1 0 quod FOR abdu# per negligen. 
ſeruien. Rep lie. per maintenance de. nary” tra- 
vers quod d e ponere * 2 Pn: : 
ao „ | 
Bene men fuer” abduB8. os wal) aan, Ach. 48. 
Simile.in-defe | def. Aſh. 48. 
Veredictum & Fudicium pro quer. Go Rum, f. ; 
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.- || Jaditment was only Matter of w b, 


Whether it les for an Indicment of arc , 
| "259, Os: 
Ir lies not for b ing an Action, cho no, 
ching due, unleſs there be. ſome particular 
2 0 . muſt be ex — 15 „ 
* oa againſt one not conce procure a <0 
.. 4 to ſue B. without Ca Rs id. * $* 0 
wil lie, 1. for malitiouſly cauſing A 15, be oP” 
3 indicted , fer quod he is damnified, 1. In Per... 
1 as by Scandal. 3. In Pro roper y, A b Ex- 
pense; and in 89 — Caſes, tho! the 
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| 153 


Lies oP. malicious rodiating the Plaintiff, b 
ing a juſtice of Peace, for diſcharging a Ve 
grant, Bid. 
For procurin falſe Preſentment before the 
Conſervators of the River Thames, 264 
Lies for affirming to the Sheriff more due an 
really, per quod he was detained in Prifon, 
Ihid, 
Lies for procuring one to be arreſted for an 
extravagant Sum, " $26 


But not till the original Action i is determined 


266 
Lies for arreſting and detaining till he confef. 
ſed a Judgment, Thid. 


Lies for malicious Attachment of Goods, 267 
Lies for malicious Outlawry, Bid. 
Lies for fuing in the Name of anochet without 

his Privit 77 271 
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